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Court of Appeals Of the District of Columbia. 


No. 4241. 


Kenneth O. Shrewsbury et al., Plaintiff in Error, 

vs. 

Dupont National Bank, a Corporation. 


1 Municipal Court of the District of Columbia. 

At Law. 

No. A-972. 

Kenneth 0. Shrewsbury and J. Harwood Graves, as Trustee for 

Kenneth O. Shrewsbury, Plaintiffs, 

vs. 

Dupont National Bank, a Corporation, Defendant. 

United States of America, 

District of Columbia , ss: 

* » » j f 

Be it remembered, that in the Municipal Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

2 Declaration. 

' Piled November 24, 1922. 

In the Municipal Court of the District of Columbia. 

At Law. 

No. A-972. 

• y t 

Kenneth O. Shrewsbury and J. Harwood Graves, as Trustee for 

Kenheth G. Shrewsbury, Plaintiffs, 

VS. 

Dupont National Bank, a Corporation. 

Declaration. 

First Count. The plaintiffs, Kenneth O. Shrewsbury and J. Har¬ 
wood Graves, as Trustee for Kenneth 0. Shrewsbury, by their at- 
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torneys, Boggs and Caton and William J. Neale, sue the defendant, 
the Dupont National Bank, a national banking corporation organ¬ 
ized, chartered and existing under the laws of the United States, 
now in process of liquidation but continuing in business for the 
purpose of suing and being sued, and having its chief office and 
place of business at Washington, D. C., for that: 

Whereas heretofore, to wit, on or about December 1, 1919, the 
defendant was conducting a national banking business in the City 
of Washington, District of Columbia, under its charter aforesaid and 
was at the time aforesaid engaged in the general banking business, 
and at the said time the plaintiff, J. Harwood Graves, as Trustee 
for the plaintiff Kenneth 0. Shrewsbury, was one of the regular 
depositors of the said defendant in its aforesaid banking business, 
and on or about the said first day of December, 1919, the 

3 plaintiff J. Harwood Graves, as Trustee for Kenneth 0. 
Shrewsbury, in the ordinary and regular course of banking- 

delivered to the defendant and the said defendant received and ac¬ 
cepted in the ordinary and regular course of banking the sum of 
One Thousand Dollars ($1,000), and the plaintiff, J. Harwood 
Graves, as Trustee as aforesaid, did then and there instruct the de¬ 
fendant to transmit the said sum in dollars of the United States of 
America, less cable costs, through the agency of the Guaranty Trust 
Company of New York to the Disconto Bank at the City of War¬ 
saw, Poland, to be deposited therein to the credit and account of 
the said Kenneth O. Shrewsbury in dollars of the United States of 
America. In consideration of the said money deposited, delivered, 
received and accepted as aforesaid, and certain charges and com¬ 
missions to be paid it in that behalf, it then and there became the 
duty of the defendant and the said defendant then and there did 
promise and agree to forward the said sum in the manner and form 
aforesaid. 

Yet the said defendant, unmindful of its said duty and contrary 
to its undertaking in that behalf, although thereunto often re¬ 
quested, has failed, refused and neglected, and still fails, refuses 
and neglects to transmit, or cause to be transmitted the said sum 
of One Thousand Dollars ($1,000) in dollars of the United States 
of America, or any part thereof through the Guaranty Trust Com¬ 
pany of New York, or otherwise, to the credit and account of the 
said Kenneth O. Shrewsbury at the Disconto Bank, Warsaw, Poland, 
and the defendant, although often requested to do so, has failed, 
refused and neglected and still fails, refuses and neglects to re¬ 
imburse or repa^ the plaintiffs the said sum or any part 

4 thereof, and the said sum remains due and wholly unpaid 
to the damage of the said plaintiffs in the sum of One 

Thousand Dollars ($1,000) with interest thereon, from December 
1,1919, at the rate of six per centum (6%) per annum besides costs. 

Wherefore the plaintiffs bring their suit and claim of the defend¬ 
ant the sum of One Thousand Dollars ($1,000), with interest thereon 
from December 1, 1919, at six per centum (6%) besides costs. 

Second Count. And the plaintiffs further sue the defendant for 
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other monies due the plaintiffs by the defendant, for money payable 
by the defendant to the plaintiffs for goods sold and delivered by 
the plaintiffs to the defendant; and for work done and material pro¬ 
vided by the plaintiffs for the defendant at its request; and for 
money lent by the plaintiffs to the defendant; and for money 
paid by the plaintiffs for the defendant at its request; and for money 
received by the defendant for the use of the plaintiffs; and for 
money found to be due from the defendant to the plaintiffs on 
accounts stated between them. And the plaintiffs claim One Thou¬ 
sand Dollars ($1,000) with interest at six per centum (6%) from 
the first day of December, 1919, according to the particulars of de¬ 
mand hereto annexed. 

BOGGS and CATON, 

WM. J. NEALE, 

Attorneys for Plaintiffs. 

5 Particulars of Demand. 

Filed November 24, 1922. 

******* 

1919, Dec. 1st.—To amount of check No. 74, dated December 1, 
1919, sign^ed by the plaintiff, J. Harwood Graves, Trustee for Tal¬ 
bot Q. Shrewsbury, et al., payable to Dupont National Bank, and 
by it received and cashed under express instructions of the plaintiff 
Graves as Trustee to remit the proceeds thereof in American Dollars 
through the agency of the Guaranty Trust Company of New York 
to the Disconto Bank, at the City of Warsaw, Poland, to be deposited 
therein to the credit and account of the plaintiff Kenneth 0. Shrews¬ 
bury in dollars of the United States of America, which the said 
defendant failed and refused to do and which said sum the defend¬ 
ant has refused to pay to the plaintiffs or either of them, $1,000. 

Interest at six per centum on above sum from December 1, 1919. 

Affidavit of Merit. 

Filed November 24, 1922. 

******* 

State of New York, 

County of ——, ss: 

I, Kenneth O. Shrewsbury, being duly sworn, do on oath depose 
and say that I am one of the plaintiffs in the above entitled cause 
and have authority to make this affidavit. I further say that the 
plaintiffs in said cause have a just cause of action against the 

6 Dupont National Bank, a body corporate, which said cause of 
action is as follows: 

That on or about December 1, 1919, defendant corporation was a 
national banking corporation, organized, chartered and existing 
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under the laws of the United States, and was at said time conducting 
a national banking business in the City of Washington, District of 
Columbia, under its charter and was at said time engaged in a gen¬ 
eral banking business and that on or about said date the plaintiff, 
J. Harwood Graves, trustee for your affiant and others, was one of 
the regular depositors of said defendant in its aforesaid banking 
business and our affiant is advised and informed by his co-plaintitf 
and upon such information and belief alleges and avers that on or 
about the 1st day of December, 1919, his co-plaintiff, J. Harwood 
Graves, as trustee for your affiant, and in the ordinary and regular 
course of banking, delivered to the defendant and the said defendant 
received and accepted in the ordinary and regular course of banking 
the sum of One Thousand Dollars ($1,000) and that his co-plaintiff, 
J. Harwood Graves, as trustee aforesaid, did then and there instruct 
the defendant to transmit the said sum of One Thousand Dollars 
($1,000) in dollars of the United States of America, less cable 
costs, through the agency of the guaranty Trust Company of New 
York, to the Disconto Bank at the City of Warsaw, Poland, to be 
deposited therein to the credit and account of your affiant in dollars 
of the United States of America and in consideration of the said 
moneys so as aforesaid deposited, delivered, received and accepted 
and certain charges and commissions to be paid it in that behalf, it 
then and there became the duty of the defendant and the said de¬ 
fendant then and there did promise and agree to forward the 
7 said sum to the credit of your affiant in the manner and 
form aforesaid. Your affiant further says upon the informa¬ 
tion and belief aforesaid that the defendant, wholly disregarding 
the instructions aforesaid, did on or about the 20th day of Decem¬ 
ber, 1919, transmit the said sum of One Thousand Dollars ($1,000) 
to the Merchants and Metals National Bank of New York City, in¬ 
stead of the Guaranty Trust Company, and that the said Merchants 
and Metals National Bank converted the same into Polish Marks 
and transmitted the said Polish marks to the Banqued d’Escompte 
Varsovie of Warsaw and that thereafter, to-w T it, on several occasions 
during the year 1921 and up until as late as the month of July, 
1921. your affiant called at the Disconto Bank at Warsaw, Poland, 
for the purpose of collecting the aforesaid One Thousand Dollars 
($1,000) in American Dollars and was advised and informed by 
the clerks, servants and agents of said bank that they had not re¬ 
ceived said sum through the Guaranty Trust Company or from any 
other source and that no funds whatever had been transmitted to 
said bank to the credit of your affiant. Your affiant further says 
that, although he and his co-plaintiff have made frequent demands 
unon the defendant to pay to them the said sum of One Thousand 
Dollars ($1,000), they have utterly failed and refused so to do. 
Your affiant, therefore says that there is iustlv due and owing to the 
plaintiffs bv the defendant the sum of One Thousand Dollars ($1,- 
000) exclusive of all set-offs and just grounds of defense, with in¬ 
terest thereon from December 1, 1919, besides the costs of this 
suit. 


KENNETH O. SH-EWSBURY. 
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8 Subscribed and sworn to before me this 18th day of No¬ 
vember, A. D. 1922. 

[notarial seal.] ADELE V. JUILLERAT, 

Notary Public, New York County . 

Clerk’s No. 64. Register’s No. 4038. 

Commission expires March 30, 1924. 

Plea. 

Filed April 29, 1924. 

******* 

Comes now the defendant and for a plea to the declaration filed 
herein says it did not undertake and promise as in said declaration 
alleged. 

ELLIS, HARRISON, FERGUSON & ELLIS, 

Attorneys for Defendant. 

Affidavit of Defense. 

Filed April 29, 1924. 

******* 

Luther E. Schreiner, being first duly sworn, deposes and says that 
he was on the 1st day of December, 1919, the Cashier of the Dupont 
National Bank, the defendant in this suit; that on or about said 
date the plaintiff Graves showed him a cablegram which he, the 
said Graves, had received from the plaintiff Shrewsbury, requesting 
said Graves to cable him through the Guaranty Trust Company 
of New York, $1,000.00 to the Disconto Bank at Warsaw, Poland; 
that this affiant transmitted said cablegram to the correspondent of 
the Dupont National Bank in New York, to wit: the Metals & 
Mechanics National Bank of New York, with the request that said 
Bank execute said order through the Guaranty Trust Com- 

9 pany as requested in said cablegram. This affiant denies 
that it was directed to transmit the said sum “in dollars of 

the United States of America”, but says that under the universal 
custom of banks the legal effect of the said cablegram was to trans¬ 
mit $1,000.00 in Polish Marks. This affiant further denies that 
the Dupont National Bank received or accepted any commission or 
compensation on account of said transaction, but that it received 
from the said Graves $1,000.00 and transmitted the same amount 
to the Metals & Mechanics National Bank of New York. This affi¬ 
ant further says that the Metals & Mechanics National Bank trans¬ 
mitted promptly to the Disconto Bank of Warsaw, Poland, the sum 
of $1,000.00 converted into Polish Marks in accordance with the 
universal custom of banks, which said Polish Marks w^ere received 
at the said Disconto Bank on the 9th day of December, 1919, and 
were at all times thereafter in said Bank subject to the order of the 
plaintiff Shrewsbury. -, ,. 
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Subscribed and sworn to before me, this — day of December, 
1923. 


Notary Public, D. C. 

******* 

10 Finding as of April 29, 1924. 
******* 

Suit to recover $1,000 paid by check to defendants in December, 
1919, by the plaintiff Graves, to be transmitted to the plaintiff 
Shrewsbury at the Disconto Bank, Warsaw, Poland, through the 
Guaranty Trust Company of New York “in dollars of the United 
States of America.” 

Defense: General denial. 

By written stipulation it is admitted that plaintiff Graves on 
December 1, 1919, paid $1,000 to the defendant and instructed it to 
have the Guaranty Trust Company of New York pay by wire to the 
Disconto Bank of Warsaw, Poland, $1,000 less cable costs, for the 
credit of K. O. Shrewsbury; that the value of the Polish Mark on 
December 19, 1923, is .00002 cents per mark, or as stated in open 
court, eleven cents per $1,000; itwas further stipulatedat the trial that 
the value of Polish Marks on December 9, 1919, was $1.35 per 100; 
that a copy be used in place of the original deposition which has been 
lost; that copies of letters of December 1, 1919, of defendant to the 
Mechanics and Metals National Bank be used in place of the orig¬ 
inals; that the money was transmitted to the designated depository by 
the Mechanics and Metals National Bank direct and not through the 
Guaranty Trust Company of New York. 

From the deposition of the plaintiff Shrewsbury, it appears that he 
was introduced to a director of the Disconto Bank and opened an 
account there; that he sent a cable prepared by said director to plain¬ 
tiff Graves asking the latter to pay $1,000 Guaranty Trust 

11 Company of New York to his credit Disconto Bank, War¬ 
saw, Poland, signing his name in full; that on January 24, 

1920; July 7, 1920 and July 9, 1920, he asked said director if the 
money had come and was told it had not; that he was depositor at 
said bank at said time; that he did not know of and never went to the 
American window and inquired of no other person there; that he 
received no notification from the defendant that the funds had been 
forwarded and knew nothing about it until September, 1920, when 
he saw plaintiff Shrewsbury at Washington, D. C. 

Expert testimony given by deposition by the witness Terrace on 
behalf of Dlaintiff was to the effect that he knew of one $500 transac¬ 
tion in 1919, when specific instructions were given to transmit in 
American dollars; that there was no custom to that effect; that some 
time in 1920 the Polish banks refused to receive orders payable in 
American dollars; that in his opinion Exhibit 1 for defendant called 
for dollars credit or put the bank on inquiry as to what credit was 
meant. 
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Similar testimony given by witness Schulz on behalf of defendant 
was to the effect that prior to the war it was the general custom to 
make conversion at prevailing market rates in New York when the 
order was received; that in his opinion the instructions given by de¬ 
fendant to its New York correspondent (Exhibit 1 for defendant) 
would not call for payment in (U. S.) notes or dollars credit; and 
by the witness Tortorelli for the defendant to the effect that before 
the war it was the general custom to transmit funds in the currency 
of the country where payment was to be made, the conversion being 
made in New York; and after the war, in the absence of specific in¬ 
structions at the rate of exchange prevailing in New York; 

12 that under the instructions in Exhibit 1 for defendant the 
money would have been transmitted in Polish marks. 

At the trial the witness Slaughter testified as an expert that without 
definite instructions that the money was to be payable in American 
money on the other side, conversion is always made when money is 
transmitted and he never knew of transmittals being made in Ameri¬ 
can currency until financial conditions in Europe required a modifi¬ 
cation. In his opinion the letter of December 1, 1919, Exhibit 1 for 
defendant, called for conversion at the time transmittal was made; 
“dollars credit given at current rate of exchange”; that there was 
some depreciation in the Polish mark in 1919. 

The cashier of defendant testified that the letter of December 1, 
1919, was substantially the same as the cable shown him by plaintiff 
Graves; that to the best of his belief Graves was present and within 
hearing when he dictated it; that Graves instructed him to debit ac¬ 
count in books against Shrewsbury’s name; that no charge was made 
for the service; that defendant had no arrangement with foreign 
banks to handle dollars; did not know of a single case of dollar credits 
before the war; custom modified since the war, during the last year or 
two owing to the war; that Polish marks were worth $1.90 per hun¬ 
dred and 52,344 marks were transmitted as shown by Exhibit 2 for 
defendant, which he showed to plaintiff Graves several days after its 
receipt and no objection was made to it by Graves. The letter of 
December 1, 1919, reads, “Pay by wire to the Disconto Bank of 
Warsaw, Russia, $1,000 less cable cost, for the credit of K. O. 
Shrewsbury. 

From the letter of February 13, 1922, sent by Warsaw Discount 
Bank, of Warsaw Poland, to The Merchants and Metals Na- 

13 tional Bank of New York (Exhibit 3 for defendant) it appears 
that the cable transmitting 52,344 marks Polish to K. O. 

Shrewsbury was received by the Warsaw bank on December 9, 1919, 
and such sum was at his disposal on that date and since; that the 
bank maintained an American Department, which executes all Ameri¬ 
can transfers and remittances; that information could also have been 
obtained respecting such remittances at the cash-room; that the 
money wap credited to the account of Kenneth Oldham Shrewsbury; 
that the dirk in charge was instructed to ask the person known to the 
bank by that name if the credit was intended for him; that the 
bank had a central and a local department; that Kenneth Oldham 
Shrewsbury had an account at the local department, and the cable 



s 


K. 0. SHREWSBURY ET AL. VS. DUPONT NAT. BANK. 


credit was held at the local department for some time and on Decem¬ 
ber 27, 1920, was transferred to the central department so that it 
might draw interest. 

From the foregoing facts we find that had plaintiffs’ instructions 
been carried out to the letter in respect of transmitting through the 
Guaranty Trust Company, they would have been in no l>etter posi¬ 
tion, since no damage arose therefrom for which to compensate plain¬ 
tiff. Scheibe vs. Zaro, 192 N. Y. Supp. 433; and in view of the fact 
that defendant fully informed plaintiff Graves of its letter to its cor¬ 
respondent in New York and showed him the reply, dated December 
2, 1919, which plainly shows that the transmission had been made in 
Polish marks, giving the rate and amount thereof, if defendant were 
to be held liable in damages at all the amount should be fixed as oi 
that date; or if we take the date when the credit actually reached the 
designated bank in Poland, then as of December 9, 1919, which 
would be the sum of the difference between $1.90 per 100 marks and 
$1.35 per 100 marks. 

14 «But weighing the testimony respecting transmission in dol¬ 
lars credit, the general custom of banks in respect thereof, and 
giving full weight to the opinion of plaintiffs’ expert witness, we find 
that the instructions given defendant did not call for transmission 
of the credit ‘fin dollars of the United States of America. 

Finding for defendant as of April 29, 1924. 

MARY O’TOOLE, 

Judge . 


Appeal . 


Application for Writ of Error May 14, 1924. 

Writ of Error granted May 20, 1924. 

Writ of Error filed in Municipal Court May 20,1924. 

Notice sent to defendant in error May 20, 1924. 

15 Filed May 20, 1924. Municipal Court, District of Colum¬ 
bia. 

United States of America, ss : 

The President of the United States to the Honorable Marv O’Toole, 
Judge of the Municipal Court of the District of Columbia, Greet¬ 
ing: 

Because in the record and proceedings, as also in the rendition of 
the judgment of a plea which is in the said Municipal Court, before 
you, between J. Harwood Graves, as Trustee for Kenneth O. Shrews¬ 
bury, Kenneth O. Shrewsbury, Plaintiffs, and Du Pont National 
Bank, a corporation, Law No. A-972, a manifest error hath hap¬ 
pened, to the great damage of the said Plaintiffs, as by their complaint 
appears. We being willing that error, if any hath been, should be 
duly corrected, and full and speedy justice done to the parties afore¬ 
said in this behalf, do command you, if judgment be therein given, 
that then, under your seal, distinctly and openly, you send the 
record and proceedings aforesaid, with all things concerning the 
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same, to the Court of Appeals of the District of Columbia, together 
with this writ, so that you have the same in the said Court of Ap¬ 
peals, at Washington, within 20 days from the settling of the bill of 
exceptions, or within such additional time after the expiration of the 
20 aays as the court below or a judge thereof for sufficient cause 
shall allow; that the record and proceedings aforesaid being inspected, 
the said Court of Appeals may cause further to be done therein to 
correct that error, what of right and according to the laws and cus¬ 
toms of the United States should be done. 

Witness the Honorable Charles H. Robb, Senior Associate Justice 
of the said Court of Appeals, the Twentieth day of May, in the year 
of our Lord one thousand nine hundred and twenty-four. 

! 

[Seal of Court of Appeals, District of Columbia.] 

HENRY W. HODGES, 

Clerk of the Court of Appeals 

of the District of Columbia. 

Allowed by 

JOSIAH A. VAN ORSDEL, 

Associate Justice of the Court of 

Appeals of the District of Columbia. 

[Endorsed:] Filed May 20, 1924. Municipal Court, District of 
Columbia. 

16 In the Municipal Court of the District of Columbia. 

Original. No. A-972. 

J. Harwood Graves, as Trustee for Kenneth 0. Shrewsbury, Ken¬ 
neth O. Shrewsbury, Plaintiffs, 

vs. 

Dupont National Bank, Defendant. 

Assignment of Errors. 

Now come the plaintiffs J. Harwood Graves, as Trustee for Ken¬ 
neth 0. Shrewsbury, and Kenneth O. Shrewsbury, and assign the 
following errors in the finding of fact and judgment of the Court 
in this cause: 

(1) The Court erred in admitting the evidence of Carl Schulz 
concerning the custom among banks in transferring funds to a for¬ 
eign country, inasmuch as this suit was based upon an express con¬ 
tract to transfer the funds in question through the Guaranty Trust 
Company. 

(2) The Court erred in admitting the testimony of Emil R. Tor- 
torelli concerning the custom among banks in transferring funds to 
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a foreign country, inasmuch as this suit was based upon an express 
contract to transfer the funds in question through the Guaranty 
Trust Company. 

(3) The Court erred in admitting the evidence of Laurence A. 
Slaughter concerning the custom among banks in transferring 

17 funds to a foreign country, inasmuch as this suit was based 
upon an express contract to transfer the funds in question 
through the Guaranty Trust Company. 

(4) The Court erred in not finding on the evidence that the fail¬ 
ure on the part of the defendant to transmit the funds in question 
through the Guaranty Trust Company was a violation of an express 
contract. 

(5) The Court erred in not finding that the defendant was liable 
to the plaintiff for the damage or loss incurred by reason of the 
breach of contract aforesaid. 

((>) The Court erred in finding upon the evidence that the plain¬ 
tiff would have been in no better position had the transfer been car¬ 
ried out through the Guaranty Trust Company. 

(7) The Court erred in finding upon the evidence that no damage 
arose from the failure to transfer the funds through the Guaranty 
Trust Company. 

(8) The Court erred in finding that there was a general custom 
among banks to convert American dollars in this country and before 
transmission, as this suit was based upon an express contract. 

(9) The Court erred in finding that the instructions given defend¬ 
ant did not call for a transmission of credit in dollars of the United 
States of America. 

(10) The Court erred in not finding that the instructions given 
did call for transmission in American dollars. 

Respectfully submitted, 

WM. J. NEALE, 

HARRY B. CATON, 
Attorneys for Plaintiffs. 

[Endorsed:] In the Municipal Court of the District of Columbia. 
Original. No. A-972. J. Harwood Graves, as Trustee for Kenneth 
O. Shrewsbury; Kenneth 0. Shrewsbury, Plaintiffs, vs. Dupont Na¬ 
tional Bank, Defendant. Assignment of Errors. W. J. Neale, 815 
15th St. N. W., Washington, D. C., and Harry B. Caton, 740 Invest¬ 
ment Bldg., Washington, D. C. Filed Oct. 28, 1924. Municipal 
Court, District of Columbia. 



K. O. SHREWSBURY ET AL. VS. DUPONT NAT. BANK. 


II 


18 Filed Oct. 28, 1924. Municipal Court, District of Columbia. 
In the Court of Appeals of the District of Columbia. 

Original. No. A-972. 

J. Harwood Graves, as Trustee for Kenneth 0. Shrewsbury, 

Kenneth 0. Shrewsbury, Plaintiffs, 

vs. 

Dupont National Bank, Defendant. 

Bill of Exceptions. 

Be it remembered that on the trial of the above entitled cause on 
the 20th day of December, 1928, before Judge Mary O’Toole, a trial 
by jury having been waived by both parties, the plaintiff, to main¬ 
tain the issues on his part joined, produced as a witness Kenneth 
Oldham Shrewsbury, who being duly sworn, testified that he arrived 
in Poland in September, 1919; that in the early part of 1919 he 
had an account with the Guaranty Trust Company, of New York, 
Paris Branch; that when he decided to go to Poland he requested 
the Guaranty Trust Company of New York to give him the name 
of their Warsaw correspondent ; that this was done because he was 
handling his money from the United States through the Guaranty 
Trust Company of New York, also his mail and that he had always 
Ihe service he required; that the Guaranty Trust Company of New 
York, Paris Branch, referred him to the Disconto Bank, Warsaw, 
Poland. When he reached Poland he met a member of a finance 
mission to Poland who introduced him to a director of the Disconto 
Bank; that he met this director and through him made his 

19 financial arrangements. He opened a bank account by the 
deposit of money and drew checks through the Disconto 

Bank on the United States. About December 1, 1919, he needed 
more money and went to see the director of the bank and requested 
his advice on securing money from America; and at that time he 
spoke French very well and in that language was able to talk with 
the director; that he told the director of the Disconto Bank that the 
wanted to secure money from the United States and that together 
they drew up a cablegram which he was told would procure the 
forwarding of American dollar credits by way of the Guaranty Trust 
Company. 

To the admission of all testimonev relating — the conversation be¬ 
tween plaintiff and the Director of the Warsaw Bank, defendant 
objected; which objection was overruled. Whereupon defendant 
noted an exception. * 

A telegram was prepared and sent to J. Harwood Graves in Wash¬ 
ington, D. C., and was in substance: 
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“Please pay one thousand dollars Guaranty Trust Company New 
York my credit Disconto Bank Warsaw Poland.” 

(Signed) KENNETH 0. SHREWSBURY. 

that he did not receive the one thousand dollars requested by cable¬ 
gram though he did make inquiry about it at the Disconto Bank, 
Warsaw, Poland; that the inquiries were made to the director of 
the bank with whom he had conferred and were repeated on three 
separate occasions and each time he was answered “No”; that the 
dates of these inquiries could be identified by him for the reason 
that he cashed at the Disconto Bank three checks; that these checks 
bore the dates January 24, 1920, July 7, 1920 and July 9, 1920, and 
he made inquiry when he cashed these checks; that he never re¬ 
ceived anv notification either from the Disconto Bank, from the Me- 
chanics & Metals National Bank or from the Dupont National Bank 
that anv funds had been credited to his account in Warsaw, 

20 Poland: that the first notice he received concerning what had 
taken place was received after his return to the United States 

when he met Mr. Graves in Washington in September, 1920; that 
was the first time he had learned that any money had been sent 
him; that the cablegram to Mr. Graves was drawn up by the director 
of the Disconto Bank and that he was informed by the director that 
it called for dollar credits in Poland. 

To the admission of all testimony relating to the conversation be¬ 
tween plaintiff and the director of the Warsaw Bank, and the non¬ 
receipt of notice from the three banks mentioned, defendant ob¬ 
jected, which objection was overruled. Whereupon defendant noted 
an exception. 

On cross-examination the witness Shrewsbury testified that he sent 
a cablegram to J. Harwood Graves; that upon his inquiry at the 
Disconto Bank where he was a depositor at this time, he asked if 
they had received any money for his credit from Mr. Graves in 
Washington. He never went to the “American window” of the 
Disconto Bank to ask for the money, and did not know they had 
an American window; he did not make inquiry of any other person 
except the director mentioned in his examination in chief. He 
made no copy of the cablegram sent to Mr. Graves, and his state¬ 
ment of its contents is purely from memory. His account in the 
Disconto Bank was in the name of Kenneth O. Shrewsbury. 

Upon re-direct examination the witness testified that when he 
asked the bank if there was any money from Mr. Graves, he meant 
that Mr. Graves who was handling his money at that time would 
forward to him through the Guaranty Trust Co. some of his money. 

To the last testimony the defendant objected on the ground that 
the witness could not testify what he meant by his inquiry of the 
director, which objection was overruled and an exception noted. 

21 When witness would ask the director if any funds had ar¬ 
rived he would invariably go into the next room and, after 

waiting about five minutes, would return and tell witness no money 
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had arrived. Witness did not know what room the dierctor went 
into. 

It was stipulated by counsel for both parties that the Court should 
consider as proven the following facts: that the plaintiff acting for 
and in accord with instructions from Kenneth 0. Shrewsbury, on 
December 1, 1919, paid by check to the defendant the sum of $1,000 
with instructions “to have the Guaranty Trust Company of New 
York pay by wire to the Disconto Bank at Warsaw, Russia, $1,000., 
less cable costs, to the credit of Kenneth O. Shrewsbury;” that the 
defendant immediately addressed a letter to its correspondent in 
New York, the Mechanics & Metals National Bank, quoting the in¬ 
structions as received and adding: “We are crediting you today with 
$1,000 and we beg to request that you have this amount cabled at 
once.” 

The plaintiff, to further maintain the issues on his part joined, 
offered and gave the evidence of John Allison Terrace, who testified 
that he bad been in the banking business since 1899; that since 
1916 he had been in the foreign end of the banking business and 
that in 1916 he was an ordinary employee in the Foreign Depart¬ 
ment of the Guaranty Trust Company of New York; that he is now 
the manager of the Foreign Department and had occupied that posi¬ 
tion since January 1, 1919; that in December, 1919, by arrange¬ 
ment of someone, he cabled a bank in Warsaw to pay to a certain 
party the equivalent of $500.00 through the Disconto Bank; that 
he had no trouble with that transaction and that it went through 
all right: that if there had been any trouble, he would probably 
have known of it. 

22 Defendant objected to the admission of testimony relat¬ 

ing to a specific case of dollar credit transfer by the Guar¬ 
anty Trust Co. on the grounds that it could not be used to show a 
custom, and that there was no evidence of the language of the 
order in that case. The objection was overruled, whereupon the de¬ 
fendant noted an exception. 

That the method used to transmit the $500 was for the client to 
sign and order for a cable transfer in accordance with his wishes; 
that a cable was made up from his instructions and that his bank 
would give the bank to whom the cable was sent credit for the amount 
involved; that as far as he knew there was no Government restric¬ 
tion in sending credits to Poland at that time; that a cable order of 
payment in a foreign country, expressed in U. S. dollars, does not 
mean that payment is actually to be made in U. S. currency, but 
that such transactions are put through to countries which have a 
depreciated exchange in order to enable the beneficiary of the 
amount to convert the amount into local currency when the oppor¬ 
tunity seems fit; that in such cases the desired amount involved 
would be exchanged into Polish marks as and when the beneficiary 
requested them to be exchanged; that when the Guaranty Trust Com¬ 
pany was requested by the Customer to transmit funds through an- 
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other bank—for instance, the National City Bank—the Guaranty 
Trust Company, generally speaking, would refer the party to the 
National City Bank. The witness was shown a letter dated Decem¬ 
ber 1, 1919, from the Dupont National Bank of Washington to the 
Mechanics & Metals National Bank, New York, bearing the signa¬ 
ture of L. E. Schreiner, of the Dupont National Bank, reading as 
follows: 

“We have been requested to have the Guaranty Trust Company 
pay by wire to the Disconto Bank at Warsaw, Russia, $1,000, less 
cable costs, to the credit of Kenneth 0. Shrewsbury. We are credit¬ 
ing you today with $1,000 and we beg to request that you have this 
amount cabled at once.” 

23 Witness was asked: “If the Guaranty Trust Company received 
that letter substituting the National City Bank or some other 

bank which had an account with the Disconto Bank, Warsaw, Russia, 
what would you do in regard to this request from the Dupont Bank?” 

Defendant objected to the question that it was not admissible for 
witness to testify as to what a particular bank would do and that he 
could testify only as to a general custom among banks. The ob¬ 
jection was overruled, whereupon the defendant noted an exception. 

Whereupon witness stated that if the Mechanics & Metals National 
Bank had carried out the instructions contained in this letter and sent 
a copy of it to the Guaranty Trust Company, the Guaranty Trust 
Company would have done one of two things; either put the trans¬ 
action through as a dollar transfer, or asked for more specific in¬ 
structions, and that on or about December, 1919, there was no 
reason why the Guaranty Trust Company could not have trans¬ 
mitted a dollar credit to Warsaw to the Disconto Bank. 

Upon cross-examination, witness stated that he knew of but this 
one dollar credit transfer having been effected about December 1, 
1919. 

Witness further testified that prior to the existence of conditions 
arising out of the war, it was the general custom of banks to convert 
transmittals into the currency of the country to which it was to be 
sent before transmittal. 

To this testimony the plaintiff objected on the ground that the 
witness had already testified that he could not testify what any other 
banks than the Guaranty Trust Company would do, which objection 
was overruled and exception noted. 

When the Guaranty Trust Company began making transmittals 
in dollars, rather than in the currency of the receiving country, the 
witness testified that the bank had to make arrangements for such 
orders as the demand arose, and this condition arose from 

24 the instability of European currency. 

When asked if in the case of the one transaction he testi¬ 
fied to the request was not specifically made for the transmittal in 
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American dollars, he testified that he had not seen the orders or 
instructions, but he presumed they were in conformity with their 
instructions to the Warsaw Bank. The witness was not manager of 
the Foreign Department of the Guaranty Trust Company from the 
beginning of 1920 until July, 1921. During that time he was in 
the London office of the company. Witness testified that to the best 
of his knowledge and belief in 1920 there was an arrangement made 
under which all transactions with Poland were to.be expressed in 
Polish marks. He does not know what time in 1920 that was. Wit¬ 
ness further testified that, due to the instability of foreign exchanges, 
the recipients of money in the countries where the exchanges had 
depreciated were desirous of having their transfers expressed in dol¬ 
lars, and when this condition arose, it was the policy of the Guaranty 
Trust Co. to secure definite instructions regarding transmittal of 
money abroad. 

On re-direct examination witness testified that he understood the 
Polish mark was subject to fluctuations in 1919, but would not be 
positive without referring to the records. 

Thereupon the defendant, to maintain the issues on its part joined, 
produced as a witness on its behalf Carl Schulz, who, being duly 
sworn, testified that he was manager of the Foreign Department of 
the Mechanics National Bank and had been in that department 
since 1911; that since 1921 he had been manager of the department; 
that in December, 1919, he occupied the position of assistant man¬ 
ager; that prior to 1911 he was manager of the Russo-Chinese Bank 
of New York, in which position he had to do with foreign exchange; 

and that prior to the war the general custom among banks 
25 of New York, covering the question as to when the conversion 
of moneys transmitted abroad took place, which general 
custom was to make the conversion in New York at the prevailing 
market rates when the order was received; that this custom was 
changed according to his belief at the time when there was a gen¬ 
eral demand for actual dollar payments in Europe, due to the con¬ 
stant depreciation of the various foreign exchanges; that at a date 
of which he is not certain, the Mechanics & Metals Bank received 
instructions from the AVarsaw Disconto Bank that no actual pay¬ 
ment in dollar currencies or bank bills could be made in Poland and 
that, as the remittance in this case was made six months after the 
resumption of business relations with the Central Powers in Poland, 
it was still the custopi to convert the dollars into foreign currency 
at the prevailing market rates. 

To the admission of this testimony the plaintiff objected upon the 
ground that this suit is based upon an express contract to transfer the 
funds in question through the Guaranty Trust Company and that 
evidence concerning the custom among banks was not admissible. 
The Court overruled the objection, to which ruling the plaintiff duly 
noted an exception. 
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The witness identified a letter from the Warsaw Discount Bank, 
Warsaw, Poland, dated February 13, 1922, addressed Mechanics & 
Metals National Bank, which read as follows: 

“We have received your esteemed favor of the 13th of January 
and after careful investigation we have to communicate you the 
following: 

“With your cable of the 4th December, 1919, you have instructed 
us to bonify K. 0. Shrewsbury Mk. P. 52344,—This cable has 
reached us on the 9th December 1919 and from this time we held 
the sum in question at the disposal of Mr. K. 0. Shrewsbury, who 
could dispose of same at every moment. 

“It is possible that according to Mr. Shrewsbury’s statement, he 
has taken information about money at our bank, without going, 
however, to the right department, which attents to execute the 
American remittances. The fact is that Mr. Shrewsbury has not 
addressed himself to our ‘American Department’ which exe- 
26 cutes all American transfers and remittances and to which 
everyone expecting money from American addresses himself; 
he omitted also to address himself to our cash-room where the money 
was ready for him from 9, December 1919. 

“The fact of an American overlookling the American Depart¬ 
ment, which is especially established to facilitate the banking busi¬ 
ness for the American coming to Poland is hardly to be conceived. 
We kept the money in our cash-room in readiness for a certain time, 
than we have directed same to our central department where it was 
stated, that an account with us has Kenneth Oldham Shrewsburv and 
not K. O. Shrewsbury, consequently we have credited the account of 
Kenneth Oldham Shrewsbury under date of December 27, 1920 with 
the mentioned sum of Mk. p. 52344, value 3, January 1920 in order 
to prevent the beneficiary loosing any interest. Our clerk at the 
same time has received instructions to examine Mr. Kenneth Oldham 
Shrewsbury in case he should call for the money, if the same is 
destinated for him, but the beneficiary from that time did not how¬ 
ever call for the money again. 

“What concerns Mr. Shrewsburv statement, we must call vour at- 

t i, 

tention to the fact, that Mr. Shrewsbury, as he says himself lias 
asked for some money he expected from Mr. Graves of Washington, 
whom we do not know and who’s name was not mentioned in your 
cable. When Mr. Shrewsbury would ask for money from your good 
institution, it would have received a prompt and immediate atten¬ 
tion, for we should have searched between dispositions of your bank. 

“We mustn’t forget besides that not every clerk of our bank un¬ 
derstands the English language and we must call your attention to 
the fact, that Mr. Kenneth Oldham Shrewsbury has opened an ac¬ 
count in his name in our local department. 

“Moreover we beg to draw your attention that in the year 1919 
and 1920 we were crowded with remittances from America execution 
of which had met many difficulties and if some mistake could have 
happen-, it was owing to the unnormal conditions of these times. 

“You will realize from above, that we are not responsible for the 
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mistake, because Mr. Shrewsbury has not addressed himself to the 
right department. 

“You may be sure, gentlemen, that we always do our best to ex¬ 
ecute your orders exactly and promptly in order to satisfy you and 
regret very much that such incident could have occurred.” 

27 It was thereupon stipulated between counsel for both par¬ 
ties that the Court should consider the writer of said letter 

as present and testifying to the facts therein stated. 

The witness Tortorelli testified that he was employed by the 
Irving Bank and Columbia Trust Company, Wool worth Building, 
New York; that he was in the Exchange Sold Department, Foreign 
Department, Foreign Division; that he had been in that department 
for seven years and was a section department head, attending to 
complaints; that he was familiar with the methods in vogue on De¬ 
cember 1, 1919, in relation to the method of transmitting funds to 
foreign countries; that before the European war there existed a gen¬ 
eral custom among the banks of New York as to the method of trans¬ 
mitting money to foreign countries, and under this general custom 
all remittances were made in currency of the country where the pay¬ 
ment was to be made; that conversion was made in New York, that 
this general custom applied to Poland as well as other European 
countries; that this custom was changed after the exchange of Euro¬ 
pean countries began to fluctuate; that under the change the banks 
would transmit an order in dollars, payable in the foreign currency 
at the time of payment abroad; that this method was followed only 
when the banks were specifically instructed to do so; that in the 
absence of specific instructions the banks continued to convert the 
dollars in the foreign currency at the rate of exchange prevailing on 
this side; after reading the letter dated Dec. 1, 1919, addressed to the 
Mechanics & Metals National Bank, by the Dupont National Bank 
and identified as Schulz Exhibit No. 1, he testified that he would, 
under the instructions contained therein, have transmitted the money 
in Polish marks; that it was the general custom of the banks 

28 about that time to make the conversion prior to transmittal, 
unless requested otherwise; that there may have been a re¬ 
striction prohibiting transmittal to Poland of funds in American 
dollars; that U. S. paper money could not be imported in Poland 
and banks were not permitted to make payments in United States 
paper money. 

To the admission of this testimony the plaintiff objected upon the 
ground that this suit is based upon an express contract to transfer 
the funds in question through the Guaranty Trust Company and that 
evidence concerning the custom among banks was not admissible. 
The court overruled the objection, to which ruling the plaintiff duly 
noted an exception. 

The witness Laurence A. Slaughter, produced on behalf of the 
defendant, testified that he was cashier of the Dupont National 
Bank at the time of this transaction but is now Vice-president of the 
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Commercial National Bank of Washington, D. C.; that it was a 
general custom among banks to convert on this side money to be 
transmitted abroad; that this custom prevailed generally unless there 
were definite instructions that the conversion should take place in 
the country of destination; that the custom continued and that he 
never knew of transmittals being made in American currency until 
financial conditions in Europe required a modification; that the let¬ 
ter of December 1, 1919, called for conversion at the time of trans¬ 
mittal. 

To the admission of this testimony the plaintiff objected upon the 
ground that this suit is based upon an express contract to transfer 
the funds in question through the Guaranty Trust Company and that 
evidence concerning the custom among banks was not admissible. 
The court overruled the objection, to which ruling the plaintiff duly 
noted an exception. 

The witness Luther E. Schreiner, produced on behalf of defend¬ 
ant, testified that on December 1,1919, he was cashier of the Dupont 
National Bank; that he, on behalf of the bank, carried out the trans¬ 
action with Mr. Graves; that Mr. Graves paid the bank by 
29 check the sum of $1,000 and showed him a cable from Mr. 

Shrewsbury which was substantially the same as the letter he 
wrote to the Mechanics & Metals Bank of New York on December 
1, 1919, as follows: 

“We have been requested to have the Guaranty Trust Company 
pay by wire to the Disconto Bank, at Warsaw, Russia, one thousand 
dollars less cable cost to the credit of Kenneth 0. Shrewsbury. We 
are crediting you today with one thousand dollars and we beg to re¬ 
quest that you have this amount cabled at once.” 

that this letter was dictated and read in the presence of Mr. Graves; 
that a day or two later the bank received a statement from the 
Mechanics & Metals National Bank showing conversion of the sum 
into 52,344 Polish Marks in New York at the then current rate of 
$1.90 per hundred, and advising that the same had been cabled to 
the Disconto Bank, which statement was shown to Graves a few days 
after its receipt and he made no objection to it; that all such com¬ 
missions were handled through their New York correspondents and 
the defendant made no charge for the sendee; that they made no 
foreign transfers direct ; that the Mechanics & Metals National Bank 
was its New York correspondent and the Guaranty Trust Company 
was not; that he did not know of a single case of dollar credits 
before the war; that this custom was modified since the war when 
remittance in dollars was specifically requested. 

On cross examination witness testified that the defendant bank had 
received from plaintiff a demand for refund of the $1,000 paid De¬ 
cember 1, 1919, but that no part thereof had been refunded. 

Each and every of the exception's in this bill of exceptions set 
forth was severally taken at the time of the ruling of the court, as 
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hereinbefore set forth, and then and there noted by the court in its 
minutes in each and every instance at the time of taking such 

30 exceptions and were severally allowed by the court, and refer¬ 
ence is hereby made to the same as though they were now 

severally and separately stated, and at the request of counsel for 
the plaintiff this bill of exceptions is signed and sealed and made 
a part of the record in this case now for then. 

Witness my hand this 28th dav of October, A. D. 1924. 

MARY O’TOOLE, 

Judge. 

Defendant consents to the signing of the above bill of exceptions. 
ELLIS, HARRISON, FERGUSON & GARY, 

Attorney - for Defendant. 

30VL» [Endorsed:] In the Court of Appeals of the District of Co¬ 
lumbia. Original. No. A-972. J. Harwood Graves, as 
Trustee for Kenneth 0. Shrewsbury; Kenneth 0. Shrewsbury, Plain¬ 
tiffs vs. Dupont National Bank, Defendant. Bill of Exceptions. W. 
J. Neale, 815 15th St. N. W., Washington, D. C., and Harry B. 
Caton, 740 Investment Bldg., Washington, D. C. Filed Oct. 28, 
1924. Municipal Court, District of Columbia. 

31 Memoranda. 

* * * * * * * 

Plaintiffs’ motion to extend time for submitting bill of exceptions 
for twenty days beyond period provided for in Rule 13, granted 
June 14, 1924, Minutes 10, page 327. 

Time to submit, sign and settle bill of exceptions extended for a 
period of forty-five days from July 14, 1924. Order entered July 
11,1924, Minutes 13, page 237. 

Time to submit, sign and settle bill of exceptions extended for 
thirty days from August 30, 1924. Entered August 29, 1924, Min¬ 
utes 10, page 357. 

Time to submit, sign and settle bill of exceptions extended for 
thirty days from September 30, 1924. Entered September 29, 1924, 
Minutes 10, page 368. 

Bill of exceptions submitted, settled, signed, filed and ordered of 
record nunc pro tunc October 28, 1924, Minutes 10, page 385. 

Designation of Record. 

Filed October 28, 1924. 

* * * * * * * 

The Clerk of the Municipal Court will please prepare a transcript 
of the record in the above case for the Court of Appeals consisting of: 

1. Declaration. 

2. Plea. 

4. The Court’s finding of fact. 
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5. Appeal. 

6. Assignment of Errors. 

7. Bill of Exceptions. 

8. This Designation. 

WM. J. NEALE, 

HARRY B. CATON, 
Attorneys for Plaintiffs. 

32 Municipal Court of the District of Columbia. 

United States of America, 

District of Columbia: 

I, Blanche Neff, Clerk of the Municipal Court of the District of 
Columbia, hereby certify the foregoing pages, numbered from 1 to 
31, both inclusive, to be a true and correct transcript of the record, 
according to direction of counsel herein filed, copy of which is made 
part of this transcript, in Cause, At Law No. A-972, wherein Ken¬ 
neth O. Shrewsbury and J. Harwood Graves, as Trustee for Ken¬ 
neth O. Shrewsbury, are plaintiffs, and Dupont National Bank, a 
corporation, is defendant, as the same that remains upon the files and 
of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
3rd day of November. 1924. 

[Seal of Municipal Court of the District of Columbia.] 

BLANCHE NEFF, 

Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
4241. Kenneth O. Shrewsbury et al., plaintiffs in error, vs. Dupont 
National Bank, a corporation. Court of Appeals, District of Co¬ 
lumbia. Filed Nov. 3, 1924. Henry W. Hodges, clerk. 
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Kenneth 0. Shrewsbury and J. Harwood Graves, as 
Trustee for Kenneth 0. Shrewsbury, Appellants 

vs. 

Dupont National Bank, a corporation, Appellee 


BRIEF FOR APPELLANTS 


I. STATEMENT OF THE CASE 

This case is before the Court on a writ of error to 
the Municipal Court of the District of Columbia, to 
review a judgment entered in said Court on the 29th 
day of April, 1924. 

On December 1, 1919, J. Harwood Graves, acting 
under cable instructions from Kenneth 0. Shrews- 
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bury, then residing in Warsaw, Poland, paid the 
appellee, the Dupont National Bank, the sum of One 
Thousand Dollars ($1,000) with express instructions 
to have the Guaranty Trust Company, New York, pay 
by wire to the Disconto Bank at Warsaw, Russia, one 
thousand dollars, less cable costs, to the credit of 
Kenneth 0. Shrewsbury. (R. p. 12.) The Guaranty 
Trust Company at that time was in a position to make 
transfer of dollar credits to Warsaw. (R. p. 13.) 

The Dupont National Bank failed to effect the 
transfer of dollars through the Guaranty Trust Com¬ 
pany, as expressly directed and agreed, but, in viola¬ 
tion of its agreement, committed the transfer to its 
agent in New York, the Metals and Mechanics National 
Bank, which institution converted the dollars into 
Polish marks in New York and cabled the mark credit 
to the Disconto Bank at Warsaw for the account of 
K. 0. Shrewsbury. (R. p. 16.) 

The failure of the appellee to comply with its agree¬ 
ment and transmit dollars through the Guaranty 
Trust Company and establish this credit with the War¬ 
saw bank in the name of Kenneth 0. Shrewsbury* re¬ 
sulted in the failure of the appellant, Kenneth 0. 
Shrewsbury, to receive the funds in question or to 
acquire any knowledge of their disposition until the 
latter part of the year 1920. (R. p. 12), when the 
Polish mark had depreciated in value to such an extent 
as to cause a loss of practically the whole amount paid 
the appellee, and to recover damages therefor the 
appellants’ suit was instituted. 

n. STATEMENT OF FACTS 

The facts leading up to this transaction, as testified 
to before the Court below, were as follows: 
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Kenneth 0. Shrewsbury arrived in Poland in Sep¬ 
tember, 1919. In the early part of that year he had 
been in Paris and had a bank account with the Paris 
Branch of the Guaranty Trust Company of New York. 
Upon leaving Paris he requested the Guaranty Trust 
Company to recommend a bank in Warsaw. The 
Disconto Bank was recommended. Upon reaching 
Poland, Shrewsbury, through a member of a finance 
commission to Poland, met a director of the Disconto 
Bank, through whom he made his financial arrange¬ 
ments. He opened a bank account with the Disconto 
Bank in the name of Kenneth 0. Shrewsbury. About 
December 1, 1919, he needed further funds from 
America. He was advised that dollar credits could be 
secured through the Guaranty Trust Company. (R. 
p. 12.) He thereupon cabled J. Harwood Graves, 
Washington, D. C., who, as trustee, held certain funds 
belonging to Shrewsbury. This cablegram read as 
follows: 

“Please pay one thousand dollars Guaranty 
Trust Company New York my credit Disconto 
Bank Warsaw Poland. 

KENNETH 0. SHEWSBURY.” 

(See testimony of Kenneth 0. Shrewsbury, R. 
pp. 11 and 12.) 

Following receipt of this cablegram, J. Harwood 
Graves, on the 1st day of December, 1919, showed the 
cablegram to Luther E. Schreiner, who was at that 
time cashier of the Dupont National Bank, and re¬ 
quested the said bank to transfer the funds in accord¬ 
ance with the terms of the cablegram. Graves at the 
same time paid the bank by check the sum of $1,000. 
(See testimony of Luther E. Schreiner, R. p. 18.) The 
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Dupont National Bank committed the transfer to the 
Metals & Mechanics National Bank of New York by a 
letter dated December 1, 1919, which letter was as 
follows: 

“We have been requested to have the Guaranty 
Trust Company pay by wire to the Disconto Bank 
at Warsaw, Russia, one thousand dollars, less 
cable costs, to the credit of Kenneth O. Shrews¬ 
bury. We are crediting you today with $1,000, 
and we beg to request that you have this amount 
cabled at once.” (See testimony of Luther E. 
Schreiner, R. p. 18.) 

The Metals & Mechanics National Bank, upon receipt 
of the instructions contained in the letter of December 
1, 1919, from the Dupont National Bank, converted 
the sum into Polish marks, the conversion taking place 
in New York. The conversion was at the rate of 1.90 
per thousand marks, or 52,344. A day or two later the 
Metals & Mechanics National Bank forwarded a state¬ 
ment to the Dupont National Bank showing the con¬ 
version in New York and advising that the credit had 
been cabled to the Disconto Bank. (See testimony of 
Luther E. Schreiner, R. p. 18.) 

Shrewsbury did not receive the $1,000 as requested 
by cablegram, though he made inquiry about it at the 
Disconto Bank, Warsaw. His inquiries were directed 
to the director of the bank with whom he had con¬ 
ferred, and were repeated on at least three separate 
occasions, viz., on January 24, 1920; on July 7, and 
again on July 9, 1920, and it was not until September, 
1920, that Shrewsbury learned that the funds had been 
transmitted in any form. (R. p. 12.) 

At the time that Shrewsbury requested the transmis- 
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sion of the funds in question, the Guaranty Trust 
Company of New York, through which institution he 
had directed the transfer, was in position to make 
transfer of dollar credits; that is, to direct the Disconto 
Bank to credit an individual with dollars, thus en¬ 
abling the individual to draw on the same and receive 
marks at the prevailing rate of exchange, the conver¬ 
sion taking place in Poland. (R. p. 13.) Such trans¬ 
fers are effected to enable the beneficiary to convert 
the amount into local currency when the opportunity 
seems fit. (R. p. 13.) 

John Allison Terrace testified (R. p. 13) that he had 
been manager of the Foreign Department of the Guar¬ 
anty Trust Company of New York from January 1, 
1919; that in December of that year he had made a 
cable transfer of a dollar credit to a Warsaw bank; 
that there was nothing to prevent such transfer, and 
that a transfer was possible in the instant case. Upon 
being read or shown a letter of December 1,1919, from 
the Dupont National Bank of Washington, to the 
Metals & Mechanics National Bank, of New York, 
bearing the signature of Luther E. Schreiner, reading 
as follows: 

4 

“We have been requested to have the Guaranty 
Trust Co. pay by wire to the Disconto Bank at 
Warsaw, Russia, one thousand dollars, less cable 
costs, to the credit of Kenneth 0. Shrewsbury. We 
are crediting you today with $1,000, and we beg 
to request that you have this amount cabled at 
once.” 

stated that, had the instructions in this letter reached 
the Guaranty Trust Company the first of December, 
1919, the Trust Company would have made the trana- 
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fer in a dollar credit or have asked for further instruc¬ 
tions. (R. pp. 13-14.) This witness further testified 
(R. p. 15) that in 1920, or after the transaction herein 
involved, an arrangement was made under which all 
transactions with Poland were to be expressed in 
Polish marks. 

When Shrewsbury returned to this country, in Sep¬ 
tember, 1920, and directed an inquiry to the Dupont 
National Bank, the latter institution communicated 
with its agent in New York, the Metals & Mechanics 
National Bank, which, in turn, addressed a communica¬ 
tion to the Disconto Bank at Warsaw. Under date of 
February 13,1922, the Disconto Bank wrote the Metals 
& Mechanics National Bank (R. p. 16) stating that the 
cable of December 4,1919, from the Metals & Mechanics 
National Bank, requesting the Warsaw bank to credit 
K. 0. Shrewsbury with 52,344 marks, reached the 
Warsaw bank on December 9, 1919, and that from that 
time the sum in question had been at the disposal of 
Mr. Shrewsbury; that Mr. Shrewsbury had evidently 
directed his inquiries as to the receipt of the money to 
the wrong window in the bank; that if Mr. Shrewsbury 
had requested information as to the receipt of funds 
from the Metals & Mechanics National Bank, the 
request would have received prompt and immediate 
attention for the Warsaw bank would have searched 
(sic) “the dispositions of your bank.” (Rec. p. 16.) 
Shrewsbury, however, made no inquiry concerning the 
receipt of funds by the Warsaw bank from the Metals 
& Mechanics National Bank because he had not ex¬ 
pected any funds from that source and had expressly 
directed that the transfer be made through the Guar¬ 
anty Trust Company. Shrewsbury’s inquiries were 
directed to the director of the Disconto Bank with 


whom he had conferred concerning the transfer and 
with whom he had collaborated in the preparation of 
the cablegram which he was informed t ‘called for 
dollar credits in Poland/ ’ (R. p. 12.) 

The Warsaw bank, acting for and under instruc 
tions of the Metals & Mechanics National Bank, held 
the funds at the disposal of K. 0. Shrewsbury, until 
December 27, 1920, when they were deposited in the 
general account previously opened in the name of 
Kenneth Oldham Shrewsbury. 

When, in August or September, 1920, Shrewsbury, 
upon returning to Washington, learned for the first 
time that his specific instructions had been disregarded 
and that the Dupont Bank had attempted a transfer 
of funds through the Metals & Mechanics National 
Bank for the account of K. 0. Shrewsbury, he refused 
to approve the transaction and demanded restitution. 
(R. pp. 12 and 18.) 

Over the objections of appellant, the Court admitted 
on behalf of appellee, the testimony of Carl Schulz (R. 
p. 15), manager of the Foreign Department of the 
Metals & Mechanics National Bank, the testimony of 
the witness Tortorelli (R. p. 17) of the Exchange De¬ 
partment of the Irving Bank and Columbia Trust 
Company, of Laurence A. Slaughter (R. p. 17), cash¬ 
ier of the Dupont National Bank, and of Luther E. 
Schreiner (R. p. 18), cashier of the Dupont National 
Bank, concerning the general custom of banks with re¬ 
spect to the transfer of credits and the conversion of 
dollars into the currency of a foreign country prior to 
cable or mail transfer. These witnesses testified that 
it was the general custom to make the exchange or con¬ 
version on this side and, that, prior to war conditions, 
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they did not know of a single transaction where dollar 
credits were transferred. 

Appellee also produced testimony to the effect that 
they committed the transfer to the Metals & Mechan¬ 
ics National Bank in New York because that institu¬ 
tion was its New York correspondent, while the Guar¬ 
anty Trust Company was not. (R. p. 18.) 

The lower court, in finding for the appellee, held 
upon the evidence that, had appellants instructions 
been carried out to the letter in respect of transmit¬ 
ting through the Guaranty Trust Company, they 
would have been in no better position; that no damage 
arose from the transaction for which to compensate 
appellant; that Graves, as agent for Shrewsbury, had 
approved the transaction; and that on the testimony 
respecting transmission in dollar credits and the gen¬ 
eral custom of banks in respect thereof, the instruc¬ 
tions given appellee did not call for transmission of 
the credit in dollars of the United States. (R. p. 8.) 

Ill 

ASSIGNMENT OF ERRORS 

(1) The Court erred in admitting the evidence of 
Carl Schulz concerning the custom among banks in 
transferring funds to a foreign country, inasmuch as 
this suit was based upon an express contract to trans¬ 
fer the funds in question through the Guaranty Trust 
Company. 

(2) The Court erred in admitting the testimony of 
Emil R. Tortorelli concerning the custom among 
banks in transferring funds to a foreign country, in as- 
much as this suit was based upon an express contract 
to transfer the funds in question through the Guaranty 
Trust Company. 
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(3) The Court erred in admitting the evidence of 
Laurence A. Slaughter concerning the custom among 
banks in transferring funds to a foreign country, in¬ 
asmuch as this suit was based upon an express con¬ 
tract to transfer the funds in question through the 
Guaranty Trust Company. 

(4) The Court erred in not finding on the evidence 
that the failure’on the part of the appellee to transmit 
the funds in question through the Guaranty Trust 
Company was a violation of an express contract. 

(5) The Court erred in not finding that the appellee 
was liable to the appellant for the damage or loss in¬ 
curred by reason of the breach of contract aforesaid. 

(6) The Court erred in finding upon the evidence 
that the appellant would have been in no better posi¬ 
tion had the transfer been carried out through the 
Guaranty Trust Company. 

(7) The Court erred in finding upon the evidence 
that no damage arose from the failure to transfer the 
funds through the Guaranty Trust Company. 

(8) The Court erred in finding that there was a gen¬ 
eral custom among banks to convert American dollars 
in this country and before transmission, as this suit 
was based upon an express contract. 

(9) The Court erred in finding that the instructions 
given appellee did not call for a transmission of credit 
in dollars of the United States of America. 

(10) The Court erred in not finding that the in¬ 
structions given did call for transmission in American 
dollars. 


V 
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IV 

ARGUMENT 

1—THE AGREEMENT OF THE DUPONT BANK 
TO HAVE THE GUARANTY TRUST COMPANY 
OF NEW YORK PAY BY WIRE TO THE DIS- 
CONTO BANK AT WARSAW $1,000 TO THE 
CREDIT OF KENNETH 0. SHREWSBURY CON¬ 
STITUTED AN EXPRESS CONTRACT AND THE 
BANK IS LIABLE TO THE APPELLANT FOR 
ANY LOSS RESULTING FROM THE BREACH OF 
SUCH CONTRACT. 

Upon acceptance by the Dupont National Bank of 
the $1,000 paid it by Graves as agent of the plaintiff 
Shrewsbury, it became the duty of the appellee to com¬ 
ply with the instructions given at the time. These 
instructions called for three acts on the part of the 
appellee: 

A. To effect the transfer through the Guaranty 
Trust Company. 

B. To make the transfer in a dollar credit. 

C. To place the funds with the Disconto Bank at 
Warsaw to the credit of Kenneth O. Shrewsbury. 

The appellee failed in each of these duties. What it 
did do was: 

A. To make the transfer through the Metals & 
Mechanics National Bank. 

B. To convert dollars into marks on this side. 

C. To place the same with the Disconto Bank to 
the credit of K. O. Shrewsbury. 

It is a well established principle of law that the re¬ 
lation between a customer and a bank where the latter 



is called upon to make collections or transfer funds is 
that of principal and agent. And it is equally well 
established 

“That in the relation of principal and agent 
strict compliance by the latter with the instruc¬ 
tions of the former is an unvarying condition of 
exemption from liability.” 

Bank of British North America v. Cooper, 137 
U. S. 473; 34 L. Ed. 759. 

The decision of the Supreme Coourt in this case is 
peculiarly applicable to the instant case. The facts 
were, briefly, as follows: 

Cooper had business relations with a firm in Glas¬ 
gow, Scotland. He had frequent occasion to remit 
money to that firm and it became necessary for him to 
meet a draft drawn on Martin Turner & Co., which 
became due on the 29th of February, 1884. The Bank 
of British North America had offices in London and 
in New York. On the 26th of February, 1884, Cooper 
purchased and paid for a cable transfer of an amount 
sufficient to meet the draft and instructed the bank to 
have a check covering the amount mailed to Martin 
Turner & Co. at Glasgow. The London office of the 
bank, instead of forwarding a check to Glasgow as in¬ 
structed, deposited the amount in the Bank of Scot¬ 
land at London to the credit of Martin Turner & Co., 
this deposit being made at the request of the latter 
firm. Cooper knew nothing of this request and relied 
upon strict compliance with his directions. Martin 
Turner & Co., on the 28th or 29th of February, sus¬ 
pended and the Bank of Scotland in which the deposit 
had been made appropriated the funds to the payment 
of an overdraft so the cable transfer was not applied 
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to the taking up of Cooper’s draft and he was there¬ 
after compelled to pay it. The Supreme Court in hold¬ 
ing the Bank liable for the loss, said in its opinion: 

“In view of the manifold contingencies of busi¬ 
ness transactions, and the wide range of possi¬ 
bilities that attend any act of a commercial nature, 
few things could be more unfortunate than to in¬ 
corporate into established law the right of an 
agent to disobey specific instructions, and to make 
a guess as to results an excuse for relief from 
accruing loss. Uniform recognition and enforce¬ 
ment of certain settled and clear rules are im¬ 
portant. Among them, few are more significant 
or more essential than that in the relation of prin¬ 
cipal and agent strict compliance by the latter 
with the instructions of the former is an unvarying 
condition of exemption from liability. Loss from 
disregard thereof must be borne by the agent, un¬ 
less he establishes that the disregard had no con¬ 
nection with the loss, and that it would certainly 
have followed whether instructions were obeyed 
or disregarded.” 

In discussing the possibility of a like resulting loss 
following compliance with the principal’s instructions, 
the Court said: 

“But we do not understand that certainty of a 
different result must be established; on the con¬ 
trary, the burden of proof is on the defendant. 
If positive instructions are disobeyed and loss re¬ 
sults, prima facie liability for that loss ensues; 
and the burden is on the defendant, the disobey¬ 
ing agent, to prove that obedience would have 
brought a like result.” 

In the instant case, the plaintiff Shrewsbury ascer¬ 
tained that the Guaranty Trust Company was in a 
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position to make transfer of dollar credits to Warsaw 
and, acting upon this knowledge, instructed the ap¬ 
pellee, the Dupont National Bank to effect the transfer 
through the Guaranty Trust Company. Loss resulted 
through the failure of the appellee to comply with the 
instructions. Not only has the appellee failed to show 
that a like result would have followed had the trans¬ 
fer been committed to the Guaranty Trust Company, 
but the evidence plainly shows that a like result would 
not have followed. The witness Terrace who, at the 
time of the transaction in question was Manager of the 
Foreign Department of the Guaranty Trust Company, 
testified that there was nothing to prevent that in¬ 
stitution’s making transfer of dollar credits on De¬ 
cember 1, 1919; that, in fact, it had effected a cable 
transfer to Warsaw at or about that time and that, 
had the instructions given the Dupont Bank been com¬ 
municated to it, the Guaranty Trust Company would 
have done one of two things: 

A. Made the transfer in dollar credits; or 

B. Asked for further instructions. 

Furthermore, the letter of January 13, 1922, from 
the Warsaw Bank to the Metals and Mechanics Na¬ 
tional Bank, admitted in evidence by stipulation, estab¬ 
lishes the fact that a large part, if not all, of the loss 
was occasioned by the failure of the Dupont Bank to 
comply with instructions, for therein it is stated that 
the cablegram from the Metals & Mechanics Bank re¬ 
quested that the marks cabled be held at the disposal 
of Mr. K. 0. Shrewsbury; that the marks were held 
at the disposal of Mr. K. O. Shrewsbury until Decem¬ 
ber 27, 1920, when they were placed to the credit of 



Kenneth Oldham Shrewsbury, who had throughout 
the time had an account with the bank; and that there 
would have been no difficulty or delay had Mr. Shrews¬ 
bury requested information concerning funds received 
from the Metals & Mechanics National Bank. 

It was not incumbent upon Shrewsbury to make in¬ 
quiry concerning receipt of funds from the Metals & 
Mechanics Bank, nor for him to apply to the American 
Department of the Disconto Bank for any funds re¬ 
ceived to the credit of K. 0. Shrewsbury. He applied 
for information to the director of the Warsaw bank 
with whom he had conferred prior to issuing his in¬ 
structions to the Dupont Bank and it is certainly safe 
to presume that had the transfer been effected in the 
manner called for in the contract and the proceeds 
placed to the credit of Kenneth 0. Shrewsbury, the 
appellant would have been able to prevent much of the 
resulting loss. 

IV 

2—THE METALS & MECHANICS NATIONAL 
BANK OF NEW YORK AND THE DISCONTO 
BANK OF WARSAW, IN THIS PARTICULAR 
TRANSACTION, WERE THE AGENTS OF THE 
DUPONT BANK AND ANY LOSS ACCRUING BY 
THEIR FAILURE TO CARRY OUT INSTRUC¬ 
TIONS MUST BE BORNE BY THE DUPONT 
NATIONAL BANK. 

In Exchange National Bank of Pittsburgh v. Third 
National Bank of New York , 112 U. S. 276; 28 L. Ed. 
722, the Exchange National Bank brought suit against 
the Third National Bank to recover damages for the 
alleged negligence of the latter in regard to eleven 
drafts or bills of exchange, endorsed by the plaintiff 
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to the defendant for collection. The defendant for¬ 
warded the drafts to its correspondent, the First Na¬ 
tional Bank of Newark, and defended on the ground 
that it was not responsible for any negligence on the 
part of its Newark correspondent; that its sole duty 
was merely to exercise due care in the selection of a 
competent agent at Newark and to transmit the drafts 
to such agent with proper instructions and that the 
Newark Bank was not its agent, but the agent of the 
plaintiff. 

After a discussion of the principles of law involved 
and, reconciling the decisions in different jurisdictions, 
the Court says: 

“But upon the principles we have stated, we are 
of opinion that by the receipt by the defendant of 
the drafts in the present case for collection it be¬ 
came upon general principles of law, and inde¬ 
pendently of any evidence of usage or of any ex¬ 
press agreement to that effect, liable for a neglect 
of duty occurring in that collection from the de¬ 
fault of its correspondent in Newark.” 

See also Hoover v. Wise, 91 U. S. 308; 23 L. Ed. 
392. 

The plaintiff Shrewsbury did not authorize or ap¬ 
prove the action of the Dupont National Bank in trans¬ 
mitting the funds through the Metals & Mechanics 
National Bank. Shrewsbury’s agent Graves could not 
approve such transfer because his authority was lim¬ 
ited to a transfer through the Guaranty Trust Com¬ 
pany. The appellee selected its agent in New York 
and instructed said agent to effect the transfer through 
the Guaranty Trust Company, and for the loss result¬ 
ing in the failure of its agent to comply with such in- 
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structions, the Dupont Bank is liable in accordance with 
the principles of law established by the Supreme Court 
of the United States in the opinion quoted above. 

V 

3—THE PLAINTIFF SHREWSBURY SUF¬ 
FERED A VERY MATERIAL LOSS BY REASON 
OF APPELLEE ’S FAILURE TO COMPLY WITH 
ITS CONTRACT AND IS ENTITLED TO RE¬ 
COVER THEREFOR. 

The contract was entered into on December 1, 1919, 
more than a year after the end of the World War 
and at a period when there were violent fluctuations, 
principally depreciations, in European currency. On 
December 1st, or on the day when the Metals & Mechan¬ 
ics National Bank converted dollars into marks, the 
latter were worth 1.90 per hundred. Seven days later, 
or on December 9th, marks were worth 1.35 per hun¬ 
dred, a depreciation of 55c, or approximately 30% in 
six days. The appellant was aware of this deprecia¬ 
tion and for this reason sought a dollar credit in War¬ 
saw so that he could convert dollars into marks as the 
occasion arose and in quantities that would meet his 
immediate needs and thus avoid the loss incident to a 
depreciation in the value of marks on deposit in Po¬ 
land. Undoubtedly it was for this purpose that he 
conferred with the director of the Warsaw bank and 
issued express instructions that the funds be trans¬ 
ferred through the Guaranty Trust Company. A trans¬ 
fer through that institution would have effected a dol¬ 
lar credit and prevented the loss. The transfer 
through the Metals & Mechanics National Bank was 
not known to the appellant until the latter part of the 
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summer of 1920, when there had been a further de¬ 
preciation in the value of the mark. The funds were 
not placed to the credit of Kenneth 0. Shrewsbury 
until December 27, 1920, and the depreciation in the 
mark continued until on December 20, 1923, the date 
of the trial in the lower court, the Polish mark was 
worth but eleven cents per thousand, or, in other 
words, the $1,000 paid to the Dupont National Bank 
and improperly handled by that institution, converted 
into marks, had on the date of the trial a value of a 
little more than $6.00, and this loss was occasioned 
solely by reason of the defendant’s action. 

VI 

4—THE TESTIMONY ADMITTED BY THE 
THE LOWER COURT OVER THE OBJECTION OF 
THE APPELLANT AND CONCERNING THE 
CUSTOM OF BANKS WAS PLAINLY INADMIS¬ 
SIBLE AND NOT A PROPER BASIS FOR A FIND¬ 
ING BY THE COURT. 

The contract of the appellee was specific and con¬ 
tained no ambiguity. It was to do three certain things, 
as hereinbefore enumerated, and the appellee should 
not have been permitted to introduce any evidence 
concerning the custom among banks. It did not matter 
what the custom of any other bank might have been 
with respect to the conversion of dollars into marks 
before effecting a cable transfer. The duty of the 
Dupont Bank was plain and evidence of custom on the 
part of any other bank or banks was inadmissible. 

“Evidence of custom is permitted for the pur¬ 
pose of qualifying the meaning of a contract where 
otherwise ambiguous and of providing for inci¬ 
dents not in contradiction of the fundamental pro- 
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visions of the contract and of supplying omissions 
therefrom but is not permitted for the purpose 
of contradicting the agreements which the parties 
have made or to accomplish an unfair or immoral 
construction of their contract.” 

Gravenhorst v. Zimmerman, 236 N. Y. 22; 139 
N. E. 766. 

In Camden v. Bor emus et al. y 3 How. 515;; 11 L. Ed. 
705, the question of the admissibility of evidence con¬ 
cerning the custom among banks was discussed by the 
Supreme Court. In that case, which involved an agree¬ 
ment with respect to how a certain note should be han¬ 
dled for collection, by the agreement between the par¬ 
ties it was expressly stipulated that the note should 
be sent to the Commercial Bank of Columbus, Miss. 
The lower court excluded testimony tending to show 
the custom among other banks. The Supreme Court 
in its opinion states: 

‘ 1 The ruling of the Court on this point we think 
was proper. The note was payable at the Com¬ 
mercial Bank of Columbus; by the agreement be¬ 
tween the parties it was moreover expressly stip¬ 
ulated that it should be sent to that bank for col¬ 
lection ; if, then, any custom or practice other than 
general commercial usage were to control the 
management of the note, it was the usage of the 
Bank of Columbus; certainly not the particular 
usage of other banks not mentioned in the con¬ 
tract, and perhaps never within the contempla¬ 
tion of the parties to that contract.” 

It is submitted that all the testimony offered by the 
defendant tending to show the custom among banks 
was plainly inadmissible; that for the lower court to 
admit it was reversible error. 
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Even had the testimony of Tortorelli, Schreiner and 
Slaughter been admissible, it would not suffice to ex¬ 
cuse the appellee because, having failed to obey in¬ 
structions, it could evade responsibility for the loss 
only by showing that a like loss would have resulted 
had instructions been obeyed. The burden of proving 
a like loss is upon the defendant. Bank of North 
America v. Cooper, supra. 

vn 

5—THIS CASE IS IN NO RESPECT ANALO¬ 
GOUS TO THE CASE OF SCEE1BE v. ZARO, 192 
N. Y. Sup. 434, QUOTED BY THE LOWER COURT 
IN ITS FINDING FOR THE DEFENDANT. 

In that case the plaintiff on January 15, 1917, paid 
the defendant $3,630^ “the equivalent of 20,000 
marks / 9 for remission to a specified German savings 
bank. The defendant purchased the German marks of 
the Chemical National Bank and had the same placed 
to his credit at the Dresdner Bank. At a later date de¬ 
fendant mailed a draft on the Dresdner Bank to the 
specified German Bank. An action was brought by 
the plaintiff to recover the full amount paid on a re¬ 
scission of tiie contract. The Court held that there 
could be no rescission of this contract, because there 
had been part performance by reason of the purchase 
of the marks by the defendant and the plaintiff could 
not put the defendant Zaro in statu quo. The Court 
held, however, that the defendant was responsible for 
any loss resulting from the failure of the defendant 
by the exercise of reasonable diligence to find out that 
the letter containing the draft had not been received 
at the savings bank and that the measure of damages 
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was the value of the German marks at the time when 
the defendant could have by such reasonable diligence 
ascertained that the marks did not reach the savings 
banks. In this case there was plainly a purchase of 
German marks and the damage resulting was from a 
failure to deliver the marks so purchased. The de¬ 
fendant was properly entitled to recover the marks or 
the value thereof at the time specified in the decision. 
In the instant case, however, there was no purchase of 
marks and hence there could be no question of a return 
of Polish marks or their equivalent in U. S. currency 
at any particular date. What the appellant delivered 
to the appellee was dollars. It was a dollar credit that 
the appellee was to transfer. It is dollars that the 
appellee must return on its failure to carry out its con¬ 
tract. If Scheibe v. Zaro is to be taken as an author¬ 
ity applicable to the present case, the measure of dam¬ 
ages must be the value of dollars on the date when the 
Dupont National Bank discovered that its agents had 
improperly converted the sum into marks or had failed 
to effect the transfer to the Guaranty Trust Company 
in conformity with instructions. 

There was a total failure on the part of the appellee 
to comply with its contract and upon such total fail¬ 
ure the appellant is entitled to recover the amount 
originally paid. 

Gravenhorst v. Zimmerman, supra. 

Chemical National Bank v. Equitable Trust Co., 
201 App. Div. N. Y. 485; 194 N. Y. Sup. 177. 

Pfotenhauer v. Equitable Trust Co., 115 Misc. 
N. Y. 396; 188 N. Y. Supp. 464; affirmed without 
opinion 201 App. Div. N. Y. 846. 
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It is, therefore, respectfully submitted that the judg¬ 
ment of the Court below should be reversed and a new 
trial awarded. 

Respectfully submitted, 


W. J. Neale, 

815 15th St. N. W., 
Harry B. Caton, 

740 Investment Building, 
Lucien H. Boggs, 
Jacksonville, Florida, 
Attorneys for Appellant. 
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October Term, 1924. 


No. 4241. 


Kenneth 0. Shrewsbury and J. Harwood Graves, as 
Trustee for Kenneth 0. Shrewsbury, 

Plaintiffs in Error, 
vs. 

Dupont National Bank, a corporation, 

Defendant in Error. 


BRIEF FOR DEFENDANT IN ERROR. 


STATEMENT OF THE CASE. 

This case comes before this Court on writ of error 
to the Municipal Court. 

The statement of facts in the brief for plaintiffs in 
error is incomplete and consequently misleading. It 
is necessary, therefore, to restate the facts. Very 
briefly, they are as follows: 

The plaintiff Shrewsbury, temporarily resident in 
Warsaw, Poland, sent a cablegram to J. Harwood 
Graves, his agent in Washington, who as Trustee held 
and controlled here funds belonging to Shrewsbury, 
asking that money in the amount of $1,000 be sent him. 
The cablegram was in substance: “Please pay one 
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thousand dollars Guaranty Trust Company New York 
my credit Disconto Bank Warsaw Poland/ 9 (It is 
relied upon in brief for plaintiffs in error (pp. 3, 7) 
that Shrewsbury was advised that dollar credits could 
be secured through the Guaranty Trust Company, and 
further that the cablegram sent called for dollar credits 
in Poland. As will be hereinafter shown, this testi¬ 
mony, admitted over objection of defendant (Rec., 
pp. 11, 12), is plainly inadmissible and not entitled 
to consideration. Upon receipt of this cablegram, 
Graves took it on the 1st of December, 1919, to the 
Dupont National Bank and showed it to Luther E. 
Schreiner, then Cashier. Graves paid by check to the 
Bank the sum of $1,000, and without making any 
charge for the service (Rec., p. 18) Schreiner dic¬ 
tated a letter in the presence of Graves (Rec., p. 18), 
addressed to the Mechanics and Metals National Bank 
of New York incorporating the cablegram. The letter 
was as follows: 

“We have been requested to have the Guaranty 
Trust Company pay by wire to the Disconto Bank 
at Warsaw, Russia, one thousand dollars, less 
cable costs, to the credit of Kenneth 0. Shrews¬ 
bury. We are crediting you today with $1,000, 
and we beg to request that you have this amount 
cabled at once.” 

The Mechanics and Metals National Bank, upon re¬ 
ceipt of this letter, converted $1,000 less cable costs 
into Polish marks in New York, at the rate of $1.90 
per thousand marks, or a total of 52,344. A day or two 
later the Mechanics and Metals National Bank for¬ 
warded a statement of the transaction to the Dupont 
National Bank, showing that conversion was made in 
New York, the rate of the conversion, the number of 
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marks purchased, and advising that a credit in that 
amount had been cabled to the Disconto Bank. This 
statement was shown to Graves a day or two after 
its receipt , and he made no objection to it. (Rec. y 

p. 18.) 

The cablegram sent by the Mechanics and Metals 
National Bank reached the Disconto Bank on December 
9, 1919, or eight days after the date of the letter of 
the Dupont National Bank, and from that time the 
Disconto Bank held the sum in question at the disposal 
of Shrewsbury, who could dispose of it at every mo¬ 
ment. (Rec., p. 16.) Shrewsbury did not inquire at 
the Disconto Bank for this remittance until January 
24, 1920. He again inquired July 7, 1920 and July 9, 
1920. (Rec., p. 12.) He did not direct his inquiries 
to the “ American window” (Rec., p. 12), which “at- 
tents to execute the American remittances 1 \ and where 
the money was ready for him from December 9, 1919 
(Rec., p. 16), but directed his questions to a director 
of the bank who answered “no” to his inquiries. (Rec. y 
p. 12.) In making his inquiries, he asked if the bank 
had received any money for his credit from Mr. 
Graves in Washington (Rec., p. 12), whom the bank 
did not know and whose name was not mentioned in 
the cable. (Rec., p. 16.) His account in the Disconto 
Bank was in the name of Kenneth Oldham Shrewsbury. 
(Rec., p. 16.) The Dupont National Bank received no 
compensation for its service. (Rec., p. 18.) 

On this state of facts the plaintiffs claim the return 
of the $1,000 in dollars deposited with the defendant. 

For the plaintiffs John Allison Terrace, Manager 
of the Foreign Department of the Guaranty Trust 
Company, testified that if the Guaranty Trust Com- 


pany had been presented with snch a letter, it wonld 
have done one of two things, either make the transfer 
a p a foliar credit or ask for more specific instructions, 
(Rec., p. 14.) He further testified that in December 
of the year 1919, he had made one cable transfer of 
the equivalent of $500 through the Disconto Bank in 
Warsaw, and that there was no trouble in connection 
with the transaction (Rec., p. 13), but that he knew 
of only this one dollar transfer. (Rec., p. 14.) He 
had not seen, however, the orders or instructions upon 
which the transfer was made. (Rec., pp. 14, 15.) He 
further testified that it was the policy of the Guaranty 
Trust Company to secure definite instructions regard¬ 
ing transmittal of money abroad. (Rec., p. 15.) 

It was stipulated that the facts contained in a letter 
dated February 13, 1922, from the Warsaw Discount 
Bank to the Mechanics and Metals National Bank 
should be considered as proved. This letter appears 
on pages 16 and 17 of the record. 

The defendant produced four expert witnesses who 
testified that it is the general custom of banks to con¬ 
vert the money to be transmitted into the currency 
of the country to which it is to be transmitted prior 
to its transmittal unless definite and specific instruc¬ 
tions are given to the contrary, and that the letter from 
the Dupont National Bank to the Mechanics and Metals 
National Bank called for the transfer in Polish marks 
of the equivalent of $1,000 on the date of the conver¬ 
sion in New York City and not in American dollars. 
(Schulz, p. 15; Tortorelli, p. 17; Slaughter, p. 17, and 
Schreiner, p. 18.) 

After “weighing the testimony respecting transmis¬ 
sion in dollars credit, the general custom of banks in 
respect thereof, and giving full weight to the opinion of 
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plaintiffs’ expert witness ,’ 5 6 * * 9 the lower court found that 
the instructions given the defendant did not call for 
transmission of the credit in dollars of the United 
States of America. Further, that had the instructions 
been carried out in respect of transmitting through 
the Guaranty Trust Company, the plaintiffs would 
have been in no better position and in addition that the 
transfer as made was approved by the plaintiffs. 

QUESTIONS PRESENTED. 

Upon this state of facts, the defendant in error main¬ 
tains : 

1. The instructions did not call for the transfer of a 
dollar credit. 

2. The remittance as a transfer of marks was ap¬ 
proved by the plaintiffs. 

3. The failure of the Mechanics and Metals Na¬ 
tional Bank to make the remittance through the Guar¬ 
anty Trust Company is not such a breach as will en¬ 
title the plaintiffs to recover from this defendant. 

4. Even had the remittance been sent through the 
Guaranty Trust Company, the plaintiffs would have 
been in no better position. 

5. The remittance by Mechanics and Metals Na¬ 
tional Bank direct and not through the Guaranty Trust 
Company was approved by plaintiffs. 

6. The failure of the Mechanics and Metals Na¬ 
tional Bank to transmit the funds to the credit of 

Kenneth 0. Shrewsbury, instead of K. 0. Shrewsbury, 

is not such a breach as will permit the plaintiffs to 

recover from this defendant. 
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7. The failure to receive the credit is entirely due 
to the fault of the plaintiff Shrewsbury, and because 
of his acts he would in all aspects of the case have 
been in no better position had the instruction been 
carried out as claimed by plaintiffs. 

8. The trial court in its findings of fact held that 
the instructions did not call for the transmission of 
dollars, that if the instructions had been carried out 
to the letter, plaintiff would have been in no better 
position, and that the transaction had been approved. 
There was ample testimony to sustain these findings, 
and there is no error presented to be reviewed by thia 
Court. 


ARGUMENT. 

T 

The Instructions did not call for the Transfer of a Dollar 

Credit. 

Dollar bills as such cannot be transmitted by cable 
even were it possible to spend them in a foreign coun¬ 
try. So soon as the question of transmitting money 
to a foreign country arises, there are presented, there- 
for, two problems: First, the question of converting 
the sum to be transmitted into the currency of the 
country in order that it may there be spent and used; 
and, second, the question of the physical means of 
transmitting the amount. Since dollars are not recog¬ 
nized in foreign countries and in order to make 
amounts to be transmitted usable, banks long ago in¬ 
stituted and followed the universal practice of con¬ 
verting the amount of dollars to be sent into the 
currency of the foreign country, and then transmitting 
such converted currency. If the currency of the for- 
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eign country were obtainable in this country, it could 
be bought and transmitted as such to the recipient. 
If not, a draft could be purchased from a person in this 
country having credits in a foreign country, calling 
for the payment in such foreign country of the amount 
mentioned in such foreign currency. Should the re¬ 
mittance be desired to be hastened, instead of purchas¬ 
ing a draft from a person with credits in a foreign 
country, the amount to be transmitted could be paid 
to the transmitter, who could thereupon cable a di¬ 
rection to pay to the transmittee an amount in the 
currency of the foreign country equal to the amount 
of dollars paid, which amount would be charged to 
his account. 

The instructions in this case were to pay by wire 
$1,000. In spite of the fact that dollars can not be 
conveyed by cable, that dollars may not be spent in 
Poland, that it is of universal knowledge that some 
steps must be taken, some machinery resorted to in 
order to make a transfer of credit, this Court is asked 
to find and hold that these instructions call for the 
transmission of $1,000 in dollars and not in Polish 
marks. Had the instructions said “send $1,000 by 
mail” or had the instructions said “wire $1,000 in 
dollars,” there might be some weight in the plaintiffs* 
contentions, but it is submitted that a bare instruction 
to pay by wire $1,000, far from being an express direc¬ 
tion to send dollar credits, is on the contrary an ex¬ 
press direction to transmit $1,000 in the usual, normal 
manner and after the custom of banks engaged in the 
transmission of credits established years ago and uni¬ 
versally followed. 

In all the cases coming before the courts it has been 
universally presumed that an instruction such as here 
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under consideration calls for the conversion of the sum 
into the currency of the country to which it is to be 
transmitted, and as converted transmitted as such or 
as a credit. 

In the case of Kurtzeborn v. Liberty Bank of St. 
Louis , 253 S. W. 103 (Mo. 1923), the plaintiff desired 
to transmit $419 to her sister in Germany. She gave 
the cashier of the defendant bank $419, who gave 
here the following receipt: “Received of Mrs. B. 
Kurtzeborn, the sum of $419, to be remitted to Mrs. 
E. Griesedieck, Wiesbaden. ,, Due to conditions aris¬ 
ing out of the war, the money was not received. After 
this fact was discovered, the plaintiff was tendered a 
draft for 2244.30 marks, the amount originally pur¬ 
chased by the $419 deposited. This she refused to 
accept and sued to recover $419. The plaintiff testified 
that in a conversation with the cashier of the bank, 
he, in effect, contracted for the “delivery of the 
credit .’’ The cashier on the contrary testified that 
the transaction was one merely calling for the exchange 
in the German marks and the transmission of them to 
Germany as a credit. Expert testimony was admitted 
to show that it was a general custom of banks to 
change the dollars into marks and as such to transmit 
them. In sustaining the lower court, which found for 
the defendant, the court said, page 104: 

“The receipt which defendant signed states that 
the $419 is to be remitted to Mrs. Griesedieck in 
Wiesbaden. Plaintiff testified that Reiman told 
her that, in case the money was lost or misplaced, 
the bank would return the $419 to her. Reiman 
testified that he informed plaintiff that defendant 
would undertake to transmit the money by letter 
credit. It appears that the usual and customary 
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method of making this transfer, under such cir¬ 
cumstances as detailed here, is to purchase the 
marks in this country, and then transfer the marks 
instead of the American money. Plaintiff seems 
to rely upon a special contract, which, if true, 
would perhaps entitle her to a return of her 
money. Defendants’ evidence tends to show a 
different contract, and the court, having found 
against plaintiff, evidently accepted defendants’ 
version of the transaction, namely, that there was 
no guaranty of delivery, but simply a contract 
to deliver in the customary and usual way 

Fliker v. State Bank, 159 N. Y. S. 730; 

Strohmeyer & Arpe Co. v. Guaranty Trust Co., 
157 N. Y. S. 955; 

Plischner v. Taylor, 193 N. Y. S. 236; 

Sommer v. Taylor, 190 N. Y. S. 153; 

Katcher v. American Express Co., 109 Atl. 741 
(N. J.); 

Scheibe v. Zaro, 192 N. Y. S. 433. 

In Myers v. Brown, 127 N. Y. S. 374, there was in¬ 
volved a telegram, reading as follows: 

“Pay $5000.00 to Yokohama Specie Bank, Tokio, 
Japan, by telegram for credit of J. J. Brown.” 

Upon the strength of this telegram, the bank trans¬ 
mitted 10,000 Japanese yen, and it was assumed that 
this was the proper mode of transfer. 

The plaintiffs contend that the instructions “pay 
by wire $1000.00 Guaranty Trust Company, New York, 
my credit Disconto Bank, Warsaw, Poland,” is so 
clear, complete, definite and comprehensive that it 
must be interpreted on its face, and that there can be 
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no other construction than that it called for the trans¬ 
mission of American dollars. 

It is submitted that in view of the interpretation of 
similar instructions by the courts that if the language 
is to be construed as it stands without the aid of testi¬ 
mony, there can be no other conclusion than that it 
called for the transmission not of American dollars, 
but of Polish marks. 

However, it is believed that this instruction to a lay¬ 
man, or even to a court not versed and experienced in 
the transmission of money and credits, would not con¬ 
vey a clear idea of the desires and intentions of the 
parties and that testimony would have to be resorted 
to, to determine what is the usual and normal custom 
of banks with respect to transmission of funds and 
credits upon an instruction such as is here under con¬ 
sideration. It was framed with respect to the custom 
of banks or the usual modes of transmission of funds 
and credits, because the plaintiff, himself, testified that 
the director of the Disconto Bank in Warsaw aided 
him in wording the cable. The plaintiffs, however, 
contend that expert testimony may not be resorted to 
in this case because the instructions are comprehensive, 
and cases are cited to support their contention. (Brief 
for plaintiffs in error, pp. 17, 18.) But the only thing 
that can be said for these cases is that they establish 
merely the admitted proposition that expert testimony 
may not be introduced to change an express contract, 
capable of interpretation as it stands, or of contradict¬ 
ing the agreement the parties have made or to accomp¬ 
lish an unfair or immoral construction of their con¬ 
tract. No such purpose is here sought and no such 
result follows. The instructions as they stand are in¬ 
capable of construction without resort to proof of the 
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general custom of banks with respect to transmission 
of money and credits and in relation to which the cable 
instructions were framed. See Kurtzeborn v. Liberty 
Bank , supra . 

To dispose completely of the contention of the plain¬ 
tiffs in error that the instructions were comprehensive 
and definite and capable of only the one interpreta¬ 
tion that they called for the transmission of dollars 
and that resort may not be had to expert testimony, 
it is only necessary to point out the fact that the wit¬ 
ness, John Allison Terrace, Manager of the Foreign 
Department of Guaranty Trust Company, upon whom 
plaintiffs in error most strongly rely, testified that had 
this letter of instructions been given to the Guaranty 
Trust Company, it would have done one of two things: 
first, either put the transfer through as a dollar trans¬ 
fer; or, second, ask for more specific instructions. 
There was doubt even in the mind of the Manager of 
the Foreign Department of one of the largest banks 
in the United States, apparently an expert in foreign 
exchange. 

We believe attention should be called at this point 
to the fact that there was admitted over objection of 
defendant the testimony of Shrewsbury to the effect 
that the cablegram to Graves was drawn up by the 
director of the Disconto Bank and that he “was in¬ 
formed by the director that it called for dollar credits 
in Poland/’ This testimony may be capable of con¬ 
veying an erroneous impression if given weight, and 
we believe it pertinent, therefore, to call attention to 
the fact that it is plainly inadmissible. What the di¬ 
rector of the Discoiito Bank told the plaintiff in the 
absence of the defendant is the plainest sort of hear¬ 
say, and obviously inadmissible. We submit, there¬ 
fore, that it should be disregarded. 
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The defendant introduced the testimony of four ex¬ 
pert witnesses, who testified that it is the universal 
custom of banks when asked to transmit funds to con¬ 
vert the funds into the currency of the foreign coun¬ 
try, and as such transmit them, and that a different 
course is pursued only upon express and definite direc¬ 
tions to the contrary (Schulz, p. 15; Tortorelli, p. 17 ; 
Slaughter, p. 17; and Schreiner, p. 18), and that, of 
course, only in instances where a scheme has been im¬ 
provised in the foreign country for the transmission 
of dollar credits. (Rec., p. 14.) 

The instructions in this case did not call for the 
transmission of dollars as dollars. There is no langu¬ 
age in the instructions which could lead anyone to 
believe that this money was to be transmitted in any 
other than the usual and normal manner. Each of the 
four expert witnesses testified that the instructions in 
this case called for the transmission of Polish marks 
and not for dollars credit. 

It is submitted, therefore, that the instructions, even 
if they must be construed without the aid of expert 
testimony, when viewed in the light of the cases here¬ 
tofore cited, called for the transfer of marks and not 
dollars, and that when interpreted in the light of the 
expert testimony presented and not subject to the 
objections raised, conclusively required the transmis¬ 
sion of marks and not dollars. 

H. 

The Remittance as a Transfer of Marks was Approved by 

the Plaintiffs. 

Granting for the moment that the instructions spe¬ 
cifically called for the transmission of dollars and not 
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marks, it is submitted that the plaintiffs are not in 
position to complain because, a day or two after the 
letter of the Dupont Bank to the Mechanics and Metals 
National Bank, there was received by the Dupont Bank 
a statement from the Mechanics and Metals National 
Bank showing conversion of the $1,000 into 52,344 
Polish marks in New York at the then current rate of 
$1.90 per thousand, and advising that the same had 
been cabled to the Disconto Bank. This statement was 
shown to Graves a few days after its receipt, and he 
made no objection to it. If this was not the manner 
in which the transfer was desired to be made, then 
was the time for the plaintiffs’ agent to so state, in 
order that the transfer might be cancelled and a new 
remittance sent. The loss in depreciation, if any, 
could have been prevented from that time on. The 
duty was thus clearly upon the plaintiffs’ agent to 
take steps to bring about a remittance in accordance 
with Shrewsbury’s alleged desires, or to have miti¬ 
gated the damages by preventing further depreciation, 
but Graves took no such steps, he made no objection 
when shown the statement, and acquiesced therein. 
Even if it be contended that this is not such an acqui¬ 
escence or ratification as would prevent the plaintiffs 
from recovering, it is at least an indication that the 
plaintiffs’ agent Graves, who was giving instructions 
to the Dupont Bank, believed that the cable called for 
the transmission of Polish marks and not American 
dollars. 

But it is submitted that the failure of Graves to ob¬ 
ject and his approval of the transfer as made was a 
complete ratification, and prevents recovery by the 
plaintiffs even if they were otherwise entitled thereto. 
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m 

The Failure of the Mechanics and Metals National Bank to 
make the Remittance through the Guaranty Trust Com¬ 
pany is not such a Breach as will Entitle the Plaintiffs 
to Recover from this Defendant. 

Graves, agent for Shrewsbury and controlling some 
of his funds here, was asked by the latter to “please 
pay $1000.00 Guaranty Trust Company, New York, my 
credit Disconto Bank, Warsaw, Poland.** Graves 
found it impossible or inconvenient to pay $1,000 to the 
Guaranty Trust Company, and with this telegram be¬ 
fore him went to the Dupont National Bank and 
showed it to Schreiner, then Cashier. The Dupont 
National Bank had no account with the Guaranty Trust 
Company, and the latter was not its correspondent in 
New York. It was impossible, therefore, for it to 
transmit any funds through the Guaranty Trust Com¬ 
pany. It did the natural, logical thing to be done under 
the circumstances. Apparently acquiescing in the re¬ 
quest of Graves to be of service in the transmission of 
the funds, and without any compensation whatsoever, 
but as a courtesy to the bank’s customer, Schreiner in 
Graves * presence dictated a letter to the Mechanics and 
Metals National Bank, its correspondent in New York, 
incorporating therein the telegram almost verbatim. 
Graves made no objection to this, acquiesced in it, 
and approved of it. The letter written was as fol¬ 
lows : 


“We have been requested to have the Guaranty 
Trust Company pay by wire to the Disconto Bank 
at Warsaw, Russia, one thousand dollars, less 
cable costs, to the credit of Kenneth O. Shrews¬ 
bury. We are crediting you today with $1000.00, 
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and we beg to request that you have this amount 
cabled at once. ’ ’ 

The defendant in error thus did everything it was 
requested to do under the circumstances. It merely 
transmitted the request from Shrewsbury to Graves 
to its correspondent in New York. It did not direct 
its correspondent to transmit the funds direct. It 
said that it had been requested to have the Guaranty 
Trust Company pay $1,000 by wire and concluded its 
letter by adding: 

“ We are crediting you today with $1000.00, and 
we beg to request that you have this amount 
amount cabled at once.” 

It is thus seen that the Dupont National Bank fol¬ 
lowed explicitly the instructions given it. There was 
no departure or deviation whatsoever. By its letter it 
requested the Mechanics and Metals National Bank to 
have the Guaranty Trust Company make the transfer 
in accordance with the cablegram then before Schreiner 
and Graves and embodying Shrewsbury’s desires. It 
is submitted, therefore, that under these circumstances 
the Dupont National Bank, gratuitously forwarding a 
request at the instance of its customers, identically 
as received by it, can not be responsible or liable for 
loss or damage, if any, resulting from the transaction. 

There is here presented not the situation of a cus¬ 
tomer of a bank, requesting it to select an agent or cor¬ 
respondent for the purpose of making a transfer. The 
plaintiff Graves was present. It was well understood 
that the Dupont National Bank had no account with 
the Guaranty Trust Company, whereas it did have an 
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account with the Mechanics and Metals National Bank. 
It was requested to forward the instructions. There 
was not left to the Dupont National Bank the duty of 
selecting a correspondent without the knowledge of 
Graves and without his acquiescence. The selection 
of the New York bank in Graves presence, the dictat¬ 
ing of the letter to it in his presence, and his approval 
thereof, all taken into consideration with the fact that 
the defendant bank had its New York account with the 
Mechanics and Metals National Bank, establishes the 
fact that the latter was the direct agent of Shrews¬ 
bury, and not the sole agent of the defendant in error. 
It therefore, is not responsible for any breach of in¬ 
structions the New York bank may have committed. 

In the case of Exchange National Bank of Pitts¬ 
burgh v. Third National Bank of New York , 112 U. S. 
276, 28 L. ed. 722, cited in the brief for plaintiffs in 
error, there was left to the forwarding bank the ques¬ 
tion of the selection of a proper and competent agent 
to collect certain drafts. That situation is in no wise 
comparable to the facts in the instant case. An entirely 
different result would have been reached in that case 
if, as here, the person leaving the drafts with the for¬ 
warding bank had been present when they were for¬ 
warded to its agent and correspondent and had he ac¬ 
quiesced in its selection. 

It is submitted, therefore, that the Dupont National 
Bank having explicitly carried out the instructions 
given it, having fully performed its duty with respect 
thereto, for which it received no compensation, is not 
responsible for an error, if any, made by the Me¬ 
chanics and Metals National Bank in New York. 
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IV 

Even had the Remittance been sent through the Guaranty 
Trust Company, the Plaintiffs would have been in no 
Better Position. 

Granting further that the defendant in error is re¬ 
sponsible for the failure of the Mechanics and Metals 
National Bank to transmit the amount through the 
Guaranty Trust Company, it is submitted that even 
had it been so transmitted the plaintiffs would have 
been in no better position. 

In the first place, there is nothing to show that had 
the remittance been made through the Guaranty Trust 
Company, it would have been sent in dollars and not 
marks. The nearest approach to this is the testimony 
of Terrace, the Manager of the Foreign Department of 
the Guaranty Trust Company, who stated that had the 
letter of instructions in this case been presented to 
him, he would have done one of two things: First, 
put the transaction through as a dollar transfer; or, 
second, asked for more specific instructions. He did 
not state that he would in all events have made the 
transfer as a dollar transfer, and he expressly stated 
(Rec., p. 15) that it was the policy of the Guaranty 
Trust Company to secure definite instructions regard¬ 
ing transmittal of money abroad. It follows from this 
testimony that the witness would not have sent the 
money through as a dollar transfer, but would have 
asked for more specific instructions. There is no 
testimony in the record to show that had more specific 
instructions been asked, the plaintiff’s agent Graves, 
who was the only person from whom instructions could 
have come, would have directed the transfer of the 
money in dollars and not marks. On the contrary, the 
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opposite result would have been reached because 
Graves acquiesced in and approved of the statement 
from the Mechanics and Metals Bank, showing that 
the transfer had been made in marks and not in dol¬ 
lars. Particularly is it true that the Guaranty Trust 
Company would not have sent dollars when the testi¬ 
mony of Terrace is weighed, to the effect that he knew 
of only one transaction in December, 1919, by which 
the equivalent of $500 was sent as a credit. He further 
testified that he had not seen the instructions which 
called for the transmission of this single instance of 
a dollar credit, and from all that appears from the tes¬ 
timony there was an express stipulation in the trans¬ 
action to transmit the money as a dollar credit and 
not to convert it into Polish marks. The instructions 
were not introduced, and the court was left to draw its 
own deductions. It apparently had this fact in mind 
when it stated in its findings of fact: 

“Giving full weight to the plamtiffs’ expert wit¬ 
ness , we find that the instructions to the defend¬ 
ant did not call for the transmission of the credit 
in dollars of the United States of America.” 

Even if the testimony of witness Terrace is admis¬ 
sible, as indicative of what the Guaranty Trust Com¬ 
pany would have done under the instructions, it is 
submitted that it has been shown that the Guarantv 
Trust Company would have transmitted marks and 
not dollars, and consequently, therefore, the plaintiffs 
would have been in no better position had the trans¬ 
fer been made through that bank. 

It is also contended that had the remittance been 
made through the Guaranty Trust Company, the plain- 
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tiff Shrewsbury might have received the funds. It 
is said that he was looking for a transfer from the 
Guaranty Trust Company, and not from the Mechanics 
and Metals National Bank. But what actually hap¬ 
pened is plainly set forth in the record. Shrews¬ 
bury in making inquiries at the Disconto Bank 
did not ask for a remittance from the Guaranty Trust 
Company. He asked “if they had received any money 
for his credit from Mr. Graves in Washington.’ 9 (Rec., 
p. 12.) See also Record, p. 16, extract from letter of 
Disconto Bank: 

“What concerns Mr. Shrewsbury’s statement, 
we must call your attention to the fact, that Mr. 
Shrewsbury, as he says himself has asked for 
some money he expected from Mr., Graves of 
Washington, whom we do not know and whose 
name was not mentioned in your cable.” 

In the case of Bank of British North America v. 
Cooper f 137 U. S. 473, cited in the brief for plaintiffs 
in error, the bank was specifically instructed to have a 
check covering the amount of a cable transfer mailed 
by its London office to a firm by the name of Martin, 
Turner and Company at Glascow. The London office 
failed to do as directed and followed the instructions 
of Martin, Turner and Company to deposit draft to 
its credit in the London office. Martin, Turner, and 
Company suspended and the funds were used by the 
bank for the payment of overdrafts. Had the instruc¬ 
tions been followed, Martin, Turner and Company 
would have used the proceeds of the cable transfer to 
take up a draft on it, which, of course, was not met 
and which the transmitter had to pay. An entirely dif¬ 
ferent situation is presented in that case than is pre- 
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sented by the facts here. In the first place, there was 
an explicit, definite instruction, any deviation from 
which would result in loss to the transmitter of the 
money. There was no alternative course in that case. 
Here, there is nothing that the Guaranty Trust Com¬ 
pany could have done which could not have been done 
by any other bank. They were all in a position to 
make transfers in dollar credits, if a case arose where 
contrary to the usual course of business and in varia¬ 
tion of the usual mode and custom, they were expressly 
and definitely directed to transmit dollar credits and 
not credits in the currency of the foreign country. A 
deviation from the direction in the Cooper case was 
of necessity bound to result in loss. A deviation from 
the direction in the instant case could not in the ordi¬ 
nary course of events result in any loss. Furthermore, 
even if the Cooper case be authority for the case at 
bar, it is submitted that it has been and will hereafter 
be conclusively shown that the deviation from the in¬ 
struction, if such there was, did not damage the plain¬ 
tiffs, and exactly the same result was brought about 
by the transmission as made as would have been 
brought about by a transmission through the Guaranty 
Trust Company. If it be that there is a burden on 
the defendant to prove that a like result would have 
occurred if the instructions had been explicitly fol¬ 
lowed, it is submitted that this burden was sustained 
as has been and will hereafter be shown. No damage 
resulted to the plaintiffs because of the transfer 
through the Mechanics and Metals National Bank, and 
it has been definitely and conclusively shown that the 
plaintiffs would have been in no better position, and 
that exactly the same result would have been reached 
if the transfer had been made through the Guaranty 
Trust Company. 


21 


Y 

The Remittance by Mechanics and Metals National Bank 
Direct and not through the Guaranty Trust Company 
was approved by Plaintiff Graves. 

As heretofore stated, Mechanics and Metals National 
Bank sent a statement to the Dupont National Bank, 
showing the conversion of the money into marks, and 
advising that the same had been cabled to the Disconto 
Bank. This statement was shown to Graves a few days 
after its receipt, and he made no objection to it. (Rec., 
p. 18.) If objection had been raised at that time, the 
remittance could have been cancelled and another sent 
through the Guaranty Trust Company. Likewise, if 
objection had been made, a cable could have followed 
indicating that the transmission was being made 
through the Mechanics and Metals instead of the 
Guaranty Trust Company, which would have cured any 
detrimental effect resulting from the transfer as made. 
It is submitted that this acquiescence, approval and 
ratification by Graves is such as to preclude the plain¬ 
tiffs now from claiming damage on account of the 
manner in which the transmission was made. 

The plaintiffs in error in their brief state that 
Shrewsbury's agent Graves could not approve the 
transfer because his authority was limited to a trans¬ 
fer through the Guaranty Trust Company. There is 
no authority cited to sustain this contention, and we 
know of none. Likewise on reason and principle it 
would seem obvious that the authority of Graves, who, 
as agent for Shrewsbury, had funds here in his pos¬ 
session as trustee belonging to Shrewsbury, was not 
limited by the cablegram, even if it would otherwise 
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have had the effect of restricting him to a transfer 
through the Guaranty Trust Company. We do not 
believe that this Court would hold that an agent here, 
acting for a principal in a foreign country, could be 
so restricted. No power of attorney was introduced 
showing the authority of Graves to act for Shrewsbury, 
and for the purpose of this case he was a general agent 
to transmit funds he had then in his possession be¬ 
longing to Shrewsbury to the latter in Poland. Courts 
have gone to the extent of holding that agents for 
principals resident in foreign countries may be held 
personally liable on contracts made by them for their 
employers (21 R. C. L. 850), this, of course, for the 
purpose of making secure a third person who deals 
with such agent whose principal in a foreign country, 
inaccessible to rapid communication and process, might 
later attempt to show that the agent was acting with¬ 
out the scope of his authority. This being the law, 
it is difficult to see on what basis it could be said or 
held that Graves did not have authority to approve the 
transfer as made. It would be extraordinary, indeed, 
if a third party is to be held liable where an agent for 
a principal thousands of miles away from this country 
and apparently possessing ample authority, deals with 
the third party, each in good faith, because after a 
loss has resulted the principal arrives on the scene 
and denies clothing the agent with authority. Under 
such circumstances as these, it is submitted that the 
plaintiff Shrewsbury is estopped to deny the authority 
of Graves to approve the transaction as made. Atten¬ 
tion is called to 21 R. C. L. 907, where this proposition 
is well stated, as follows: 

“ Where a principal has by his voluntary act 
placed an agent in such a situation that a person 
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of ordinary prudence, conversant with business 
usages and the nature of the particular business, 
is justified in presuming that such agent has au¬ 
thority to perform a particular act and, therefore, 
deals with the agent, the principal is estopped as 
against such third person from denying the agents 
authority.” 


VI 

The Failure of the Mechanics and Metals National Bank to 
Transmit the Funds to the Credit of Kenneth O. Shrews¬ 
bury, instead of K. O. Shrewsbury, is not such a Breach 
as will Permit the Plaintiffs to Recover from this De¬ 
fendant 

It is said that the defendant in error is in fault be¬ 
cause the remittance was sent for the credit of K. 0. 
Shrewsbury instead of Kenneth 0. Shrewsbury. We 
do not believe this Court will be impressed by such 
a contention. In just what way this resulted in the 
failure of the funds being received does not appear. 
It is, of course, inconceivable that any bank could fail 
to discover a remittance in the name of K. 0. Shrews¬ 
bury, even if asked for in the name of Kenneth 0. 
Shrewsbury. Nothing appears in the record to show, 
however, that the plaintiff actually asked for the funds 
in the name of Kenneth 0. Shrewsbury. He asked if 
the bank had received any money “for his credit from 
Mr. Graves in Washington . 9 9 The fact that his ac¬ 
count in the Disconto Bank was said to be in the name 
of Kenneth 0. Shrewsbury was apparently relied on to 
show that remittances were searched for in the name 
of K. 0. Shrewsbury and not Kenneth 0. Shrewsbury. 
The answer, to this contention, if it be of sufficient 
moment to warrant an answer, is that the plaintiff’s ac- 


24 


count in the Disconto Bank was in the name of Kenneth 
Oldham Shrewsbury and not Kenneth 0. Shrewsbury, 
and it is this account which was later credited with 
the marks when remaining uncalled for. (Rec., p. 16.) 
An argument based upon the fact that a remittance 
for Kenneth O. Shrewsbury was not received because 
it arrived in the name of K. 0. Shrewsbury, when as a 
matter of fact the account with the bank was in the 
name of Kenneth Oldham Shrewsbury, we believe has 
only the merit of being droll. 

VII 

The Failure to Receive the Credit is Entirely Due to the 
Fault of the Plaintiff Shrewsbury, and Because of His 
Acts he would in All Aspects of the Case have been 
in no Better Position had the Instructions been carried 
out as Claimed by Plaintiffs. 

Granting for the moment that the instructions had 
been completely carried out exactly in accordance with 
the plaintiffs’ contention, it is submitted that the record 
shows affirmatively that the plaintiffs would have 
been in no better position. In other words, the failure 
to transmit dollars, if the instructions called for the 
transmission of dollars, the failure to transmit through 
the Guaranty Trust Company, if the instructions so 
directed, and the failure to transmit the credit in the 
name of Kenneth 0. Shrewsbury, have resulted in no 
loss or damage to the plaintiffs. After consideration 
of all the facts, the lower court so found, and we sub¬ 
mit that its ruling, apparently well considered, as 
shown by the memorandum opinion filed and appear¬ 
ing at page 6 of the record, is well substantiated and 
should be affirmed. The record shows affirmatively 
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that the failure to receive the transmission rests upon 
the plaintiff Shrewsbury himself. In a large bank in 
a foreign country, to which he was referred as special¬ 
izing in foreign exchange, and after sending a cable¬ 
gram to the United States which he expected would 
produce funds from this country, he failed to do the 
one thing which above all others would be obvious to 
any reasonable person under the same circumstances, 
that is, to apply to the American window in the bank, 
where from December 9, 1919, the funds were held at 
his disposal and could have been had upon the asking. 
Furthermore, although expecting a remittance, which 
actually arrived on December 9, 1919, he failed to ap¬ 
ply at the Disconto Bank until January 24,1920. The 
next time he applied was over five months thereafter, 
or July 7, 1920. It appears he again applied July 9, 
1920. On each of these occasions he asked a director 
of the bank for the remittance, and was told there was 
no remittance for him. He did not ask for a remit¬ 
tance from the Guaranty Trust Company, he did not 
ask for a remittance in the name of Kenneth 0. Shrews¬ 
bury, he merely asked if the bank had received any 
money for his credit from Mr. Graves in Washington. 
He, himself, testified that he never went to the Ameri¬ 
can window. The letter from the Warsaw Disconto 
Bank dated February 13, 1922, and stipulated in evi¬ 
dence, contains the following: 

“It is possible that according to Mr. Shrews¬ 
bury’s statement, he has taken information about 
money at our bank, without going, however, to the 
right department, which attents to execute the 
American remittances. The fact is that Mr. 
Shrewsbury has not addressed himself to our 
i American Department’, which executes all Ameri¬ 
can transfers and remittances and to which every 
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one expecting money from America addresses 
himself; he omitted also to address himself to 
our cash-room, where the money was ready for 
him from December 9, 1919. 

“The fact of an American overlooking the 
American Department, which is especially estab¬ 
lished to facilitate the banking business for the 
American coming to Poland is hardly to be con¬ 
ceived.” 

Granting that the Disconto Bank was guilty of some 
negligence in not locating the remittance for plaintiff 
Shrewsbury, it is submitted that the defendant in error 
is not responsible for any damage resulting therefrom. 
The plaintiff Shrewsbury, himself, designated the Dis¬ 
conto Bank. The Dupont National Bank did not select 
it as its agent. The Disconto Bank was, therefore, 
Shrewsbury’s agent. Under any aspect of this case, 
it can not be liable for anything happening after the 
remittance was received by the Disconto Bank. Its 
only obligation was to transmit the credit. It fully 
complied, and what happened thereafter is of no mo¬ 
ment as far as it is concerned. Katcher v. American 
Express Co., 109 Atl. 741 (N. J.). 

But regardless of this, we do not believe this Court 
will be impressed by the contention of plaintiff Shrews¬ 
bury that he should recover $1,000 from the Dupont 
National Bank, which started the transmission of 
money in exactly the language of the cablegram pre¬ 
sented to it, when he, himself, failed to exercise the 
most obvious caution of making an inquiry at the 
American window or department of the Disconto Bank 
and failed to call for his expected remittance until 
January 24, 1920. 
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VIII 


The Trial Court in its Findings of Fact Held that the In¬ 
structions did not Call for the Transmission of Dollars, 
that if the Instructions had been Carried Out to the 


Letter, Plaintiffs would have been in No Better Position, 
and that the Transaction had been approved. There 
was Ample Testimony to Sustain These Findings, and 
There is no Error Presented to be Reviewed by this 
Court. 


This case was tried without a jury. The trial court 
made certain findings of fact, found at page 6 of the 
record. The case was argued at length, carefully con¬ 
sidered, and the findings of fact and opinion indicate 
that the trial court carefully weighed the issues. It 
found as a fact that the instructions did not call for 
the transmission of dollars credit. Expert testimony 
was introduced to show the custom of banks with re¬ 
spect to transmission of credits and to show what the 
instructions in this case called for. After considering 
all the testimony and “ giving full weight to the opinion 
of plaintiffs’ expert witness”, the court found as a 
fact that the instructions called for the transmission 
of marks and not dollars. There is abundant testi¬ 
mony to sustain this finding, and there is, therefore, no 
error presented to this Court for review. The verdict 
of a jury or the finding of fact by a court sitting 
without a jury may not be set aside by an appellate 
tribunal, where there is testimony to support it. There 
is not only some testimony to support the finding in 
this case, but it is submitted the testimony overwhelm¬ 
ingly leads to this conclusion. 

'The lower court also found as a fact that even if 
the instructions had been carried out to the letter, the 
plaintiffs would have been in no better position because 
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no damage arose therefrom for which to compensate 
them. It found as a fact, therefore, that even if the 
transmission had been made through the Guaranty 
Trust Company, it would have been made in marks; 
that even if made through the Guaranty Trust Com¬ 
pany, there would have been the same delay or failure 
of receipt by the plaintiff; that even if made to the 
order of Kenneth 0. Shrewsbury instead of K. 0. 
Shrewsbury, a like result would have happened. All 
these findings are amply supported by the testimony, 
and it is likewise submitted that in this connection 
there is no error presented to this Court. 

Furthermore, the lower court found as a fact that 
the plaintiff "Graves had approved the entire transac¬ 
tion. There is not only testimony to support this find¬ 
ing, but there is no testimony to contradict it. It is 
likewise submitted, therefore, that there is no error 
in this respect. The entire case presenting questions 
of fact and the findings thereon being amply and 
abundantly supported by the testimony, it is submitted 
that no error has been committed, and that the judg¬ 
ment of the lower court should he affirmed. 

Respectfully submitted, 

Abner H. Ferguson, 

Woodson P. Houghton, 
Attorneys for Defendant in Error. 



